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. €€The most advanced justice system in the
world is a failure if it does not provide
justice to the people it is meant to serve.

Access to justice is therefore critical.
—DBeverley McLachlin
Chief Justice, Supeeme Court of Canada
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What You Should Know
« What are the differences

between crimina

« What is a tort?

What are the procedures
involved in bringing a civil
action to trial?

What are the types of damages

and other remedies available
for resolving civil disputes?
What is alternative dispute

resolution (ADR), and what are

the most common forms?

1II

Chapter at a Glance
11.1 Introduction

11.2 Crimes and Torts

11.3 Civil Courts and

% Unit 3 Civil Law

Tnal Procedures

11.4 Judgment and

Civil Remedies

11.5 Alternative Dispute

Resolution (ADR)

..

] and civil law?

[ Selected Key Terms

arbitration

balance of probabilities
class action

default judgment
garnishment

general damages
injunction
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ONTARIO DISABILITY
SUPPORTPROGRAM

(ODSP)

litigation
mediation
punitive damages
special damages
statement of clair,
statement of defep
tort

Why is small claims |
court often called ;
“the people's court™
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Introduction

cisil Jaw is also known as private lay, |
quals. Ir also regulates disputes between
! pusinesses or governments, Socicty d
alating civil disputes as it does with ¢ atters, Civil o
Hirectly concern thc‘p:trt]es involved, not all of sm:i‘ctyL rl‘;t' o e
another Person, society is concerned. If 5 neighbour's fcmm?h()dy e
0 your Property, only you and your neighbour are com;::crc l:] I'I:? 2 shopper
slips on @ wet f]o9r In a store, onl er and sm"c - as!wpp'cr
conCCl'“"d' B.ut, it is ll!<ely that the store wi| change its safrc‘arcrpflmarlly
4 civil lawsuit. ThIS.WllI make the store safer f, b afer
As you learned in Chapter 4, the maijp pu
punish the of.fc.nders z}nd to protect society from
urpose of civil law is to compensate for har

action :Egalrﬁf the Persoci‘ who committed fh.e civil wrong for damages {in the damages money awarded 10 2
form ol a MONEy awar } or some other civil remedy (such as a court order  plainttf for harm or inury sutfared

stopping something from being done). Review Chapter 1, page 11, for the
various categories of civil law.

t regulates
ndiviclyals
0¢s not h
riminal m

disputes between indi.
and orpanizations such
ave the same interess in

dangerous people. The main
m. One person may bring an

Typical Civil Actions

+ Tortlaw—injuries done by one person to another person’s body,
property, or reputation and claims arising from serious accidents

+ Family law— marriage, divorce, child custody, support claims, division

of property, and adoption
+ Contract law— failure to pay for work done, something bought but Thes:—' amdg]ﬂ“i:;;h:f
not yet delivered, and non-payment of rent ‘ . g\?ilsl:: and the types of
+ Labour law—wrongful dismissal from work, unpaid overtime legal actions that would be
brought to civil courts.

* Property law—disputes about ownership of property

l__ﬁ\f- You Be the Judge
3 Rudman v. Hollander, 2os BCSC 1342 (CanLiD)

For more et T W Go to Nelson Social Studics '

laimed that

Onin 16,2001, he B Rman ke P 0L 500 B vt o e

handlebars o0 i x ' lander’s car

ttice)l'léfewls{;v hen [}:e lgenlg:’j rmt I;e“p::ic” stopto  blocking hm;’ fr]:mllgiﬁz?gtsfr?ﬁ:gntlﬁ:t‘:l l:: dcil;is not

avoid colli;iing ::?31 é:ar?g Hollander’s cat. Evid;r}lt:c :nﬂl;l;;scs:nl;cs :m" et he heard a noise behin g

Was conflicting about how far apart the car :;fnld ike him, stopped to investigate, and saw Iﬁudn:la% }':\:m
¥ere when Rudman applied his brakes and fc - his bike on the ground; there was no collision.

- . s car as . kid marks indicating a
udman was riding behind Hollander’s ca evidence such as s .
g was no f the defendant’s vehicle.

o, w:s reducing speed approachjlngT ;he Ttizr;??t;;nd’ r P. Vhalt fio you think the judge decided in this
Z Man was increasing speed. The p1a case? Expiatn-
ught the bike six wegcks carlier and had never L e
Chapter 11 Resolving Civil Disputes 350
L
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tort a civil wrong or injury

Some actions involve
both a crime and a tort.

Unit3 Civil Law

Civil procedure, trials, ipc_lgments, -a{ld l.'clT.lCdlES are CXamineg :
chapter. Tort law, a major division of civil law, is the subjecy of Chy in g
The word “tort” means a wrong that could be either intentiopg) or yp;,.,
tional (negligent). Until the nineteenth century, tort law deal mai:;""“.“-
intentional wrongs such as trespass. What made tort |aw imPOrtayw“]‘
the emergence of ncgligence, which }vzll be discussed in greage, d;t g
Chapter 12. Important aspects of family law, contract law; an.| "-mplo;::el"

law follow in Chapters 13 to 16. ne

flE7) Crimes and Torts

As you know, Canada’s justice system involves both criminal ang civil |

Both concern wrongs, and in some cases the same wrong; some acti:“.'
may involve both a crime and a tort. Publicly, the victim calls the pOlicns
who may lay charges, which are then prosecuted by the Crown ammef
according to the Criminal Code. Privately, however, the person cap alsg

sue under civil law for damages.

Crimes and Torts

It may be a crime of ... And also the tortof |

hits another person assault battery

breaks into someone’s break and enter trespass to land
property

takes someone’s theft trespass to goods
belongings

Assume that Andrew drives home while under the influence of alcohol after
an evening of drinking. He hits Andrea, who is walking home with friends.
Society, represented by the Crown, may begin criminal action against Andrew.
This could be for careless driving, driving with a blood-alcohol level that is
over the legal limit, and impaired driving causing bodily harm. If convicted,
Andrew will be punished under the Criminal Code.

At the same time, Andrea can begin a civil action. She can sue Andrew
for compensation (usually money damages) for her injuries and other losss
suffered. It is Andrea’s responsibility to bring this civil action. A civil coutt
may award her damages that are “suitable and reasonable” in the coutts
view for her injuries. |

Each action, criminal and civil, proceeds independently of the other Eac
case is tried in a different court with a different judge and different lawyers
and there is no set order in which the cases must be tried. But, i A"d.m B
is convicted first in a criminal court, this may help Andrea in her P“fsu';%
damages in a civil action. See the McIntyre v. Grigg case on pages 6
for a similar case. thet

People who can prove that they have suffered injury or loss through a° B
person’s fault deserve some remedy. Financial payment is the most CO“‘TO B
and important purpose of tort law from the plaintiff's viewpoint. Sog:; ot

actions also contain elements of punishment and deterrence. Interest!
et
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cases AT¢ Pften followed closely by the med
{uture actions of many people, includ; o T
ublic. For example, a customer pq)

on page 397, in Mustapha v. Cyji; ¢ is explore

: 8an of Canadg 1.
imi : td.). The

want to avoid another similar lawsuit, Mogt likc|;,i the ¢ company woyld

: Negative publicity

would cauS?l_O_thEt bg “led-.w::ter Companies to review and ; :

duction lfac: ities an q.uall'ty-control Procedures, If 5 courltmprovc their pro-
substantial compensation in the car accident caused | A ﬂWarded.Andrca
have an effect on other careless drivers, . ¥ Andrew, this could

Review Your. Understanding
_"________.__._.__.........._._,_.-“—-——-—.—-—-_._._.___

1. Define “tort.” Give three examples of torts,

2. List the five main branches of civil law, ang provide two examples of each.
'3, How can an offence be both a crime and a tort? Give an example

'4. Identify the main purpose of tort law,

5. Explain how a judgment in a tort 5
of deterrence.

ction might also contain an element

fiEEE] Civil Courts and
Trial Procedures

Civil actions involving large sums of money or complex issues are tried in
your province’s supreme court, and they might be appealed to your provin-
cial court of appeal. Some cases might even end up in the Supreme Court
of Canada. The role of the courts in civil disputes is to provide a way of
resolving conflicts. One court that deals specifically with smaller civil actions

is discussed below.

Small Claims Court

i i ides an informal
Sometimes called “the people’s court,” small claims court prov

. i ing di . Cases are tried informally by a
and inexpensive way for settling disputes ate ried informat i

Judge withour a jury. The judge allows both parti

. | procedures.
e side of the story. The paties are not €xp s i?n‘,‘&‘é‘ﬁa'f.fﬁmﬂ, although
Most cases, the parties represent themselves businesses use this

they may use a lawyer for more complex matters. Many

court to collect unpaid accounts from customers ad booklets with step-

[ provinces and territories have free, easy-w-reff may sometimes have

by-step procedures for filing a claim. Also, Coﬁl;ft Sttathc proper forms. Most
€ to answer questions and explain how to i Ot

. H h
ot provide you wit
orms follow a fll-in-the-blank format. The staff cannomm to realize that

any legal advice or complete the forms for YOU-]It 'i]":g;[ filed the necessary
the case cannot proceed until you have COTtI};t_e
Paperwark and paid the corresponding cou

Chapter 11
WL

In Liebeck v. McDonald’s
Restaurants, 1994, an
American civil jury
awarded Stelia Liebeck
$2.9 million. She suffered
third-degree bums when
she spilled a cup of hot
coffee on her lap. The trial
judge reduced the award to
$640 000. The parties settled
for a confidential amount
before an appeal. Many
Canadians regard civil suits
like Stella Liebeck's as
frivolous (silly or wasteful).
What do you think?

small claims court the court to
resolve civil claims of $10 000 or less

r@ Activity

To learn more about
filing a claim,

v s}

Resolving Civil Disputes  ©3i
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These are examples of
common actions heard
in small claims court.

All About Law DVD@

=sma!l Claims Court” from
All About Law DVD

r Al
9 Did You Know?

In 2005-2008, 75 041
actions were heard in
Ontario’s small claims court,
compared to 63 251 in the
Superior Court of Justice.

A J

The increases in dollar
limits reflect the increased
value of typical claims.
Should all provincial
limits be increased to

$25 000? Why or why not?

balance of probabilities the
standard of proof in a civil case
meaning “more probable than not”

litigation legal action to settle a
civil dispute

litigant one of the parties involved
in a civil action; the plaintiff or
defendant

@2 Unit3 Civil Law

Typical Small Claims Actions

s breach of contract
« claims for minor accidents
damage to property
recovery of property

o unpaid bills
» unpaid loans
e unpaidrent
» unpaid wages

_——— - ——\_________-_-_‘

The dollar limit for such claims varies from province to prm:ince_ It cur.
rently ranges from $5000 to $.25 000. If .thg amount of your Cliflm is greater
than your province’s small claims court limit, you may still sue in that coury,
It is simpler and less expensive. But, you forfeit (give up) the right 10 recoves
the amount over the small claims court limit. A person cousidering a ciyi]
action must carefully choose the court to sue in.

Small Claims Court Maximums, 2002 and 2008

Alberta $7 500 $25 000
British Columbia $10 000 $25 000
Manitoba $7 500 $10 000
New Brunswick $6 000 $6 000
Newfoundland and Labrador $3000 $5 000
Northwest Territories® $5 000 $10 000
Nova Scotia $10 000 $25 000
Ontariot $10 000 $10 000
Prince Edward Island $8 000 $8 000
Québec $3 000 $7 000
Saskatchewan $5 000 $20 000
Yukon $5 000 $25 000

Nunavut d 2S5 N v u claims leLSlOn mn lts C .
L oes not c‘“n’entl havg asma Ia ourt structure. Sl'llan CI
heard t.hmugh ﬂle NOlﬂmlest IEIllmlles Smﬂll C]alms court.

10ntario will increase its limit to $25 000 in 2010,

Balance of Probabilities

A civil laws.uit involves two parties: the plaintiff, who is suing, and the defet
gant, wlht_) is being sued. If more than one pers’on or party has suf ered
a:tl-i?r’l )a II ;rz::ed plwlames should sue together as plaintiffs in one action {2 a:ﬁ
action). | Je than one person is responsible for causing the loss, they -

¢ sued as defendants. The process of suing is called litigation- The P3

ties in the action are the litigants (the plaintiff and the defendant). Often, the

litigants settle their di
ifferences wi . ing cas6
thout an actual trial. In the followi™s ™\

}_};Z plz;:téff’ Fergus?n, is 5‘{in$ the defendant, Birchmount Boarding ,‘“."n.
» 10T compensation, claiming that the kennel has caused harm of %

(3
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In August 2002, Susan Ferguson ang Ro
left their dog, Harley, with Birchmoun,

Kennels while they went on vacation, T}
adopted Harley in 1994, They had regular

When people leave their pets with a boarding
kennel, they assume that their pet will be safe
and protected. Do you think the damages
awarded in this case were too high?

sS Hagang
Boarding
¢ couple
¥ boarded

e L'!.' < g U e o= Tt f
—— A L LIE 5]

3 2006 CanLIl 2048 {ON 5.CcDhc)

him with Birchmount since 1996. This time, Harley
escaped from the kennel's enclosed play area and
was never fnund._Thc kennel ca-owner testified

had previously escaped from the yard.

The plaintiffs sued the defendants for damages
for pain and suffering related to the loss of their
beloved dog. Ferguson was Particularly upser about
Harley's escape. She was unable to work and had
nightmares, They were successful in small claims
court and were awarded $1527.42 in damages plus
$1000 in costs. Birchmount appealed, arguing that
the damages were too high because Harley was only
a dog, not a person. They lost the appeal.

For Discussion -
1. Why did Ferguson and Hagans bring an action
against Birchmount Boarding Kennels?

2. Summarize the plaintiffs arguments for
her civil action,

3. Summarize the arguments made by the
defendant.

4. Do you agree with the appeal court's
decision? Discuss with a partner,

e -";f_?—?}u‘fm
o e P

R

In several provinces, minors may sue on their own for up to 550(1351\ minor
IS anyone under the age of 18 or 19, depending on the province. If a ":;."or f
ants to sue for more than $500, a parent, guardian, or a litigation guardian,

must act for the minor,

In a civil action, the burden of proof is on the p lmgtlff' The p;?:.:élff,l:
flot required to prove the case beyond a S dou' t::la:: ltsil;?the events
Criminal tria], Instead, plaintiffs must try to CO"‘,’"?C? ju ngin legal terms as
most likely took place in the way they claim. This is nowthe de?endant will
proving the case on the balance of probabilities. Of Cﬁurﬁe’ ened. The judge
then try to show that his or her version is what rea]' l)(( lal:ghave happenel. \_
Will decide whose side is more believable and more likely

Net

e

Why or why not?

e You and the Law

If you are a minor and
want to sue someone

for more than $500, a
tesponsible adult must act
on your behalf. Why is this
required? Do you agree
with this legal principle?

—

Chapter 11 Resolving Civil Disputes  £(FE)
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el

‘1: You Be the/judge ; L |
Martinig v. powell River (Corp. of the District 0f), 2002 8csc 24 (cnan
(%) 4

For more information, {EeRiRILEElL 5ocial Studies

Colleen Martinig was injured playing softball op a

powell River field when she caught her foot in a small hole pe
is a small first base. The field was owned by the town of Powa‘rl
community River, the defendant. The field was inspected b ;
on mainland k and two coaches before th AL
British parks manager . ore the game o
Columbia part of the regular maintenance system for the park
that is Martinig was aware of the uneven field. Martinig
known for sued for her injuries.
its recreation e« Do you think she was successful in her
facilities. action? Why or why not?

—— = i o

Before discussing the procedures in a civil action, look at the following
chart to compare procedures for both criminal and civil actions.

Criminal and Civil Procedures Compared

criminal/Public Law

Civil/Private Law

Parties involved Crown attorney versus | Plaintiff versus defendant
accused
Grounds/reason To determine innocence To resolve a dispute
or guilt of accused
Purpose of action To punish offender To compensate for harm
Onus of proof On Crown attorney . On plaintiff
Burden of proof Beyond a reasonable | Balance of probabilities
doubt
What are the similarities Result of action Accused is guilty or Defendant is liable or
2?“1 t_i:lt:leretg:e§ I?leltween not guilty not liable for damages
and cavil 1aw . .
procedures? {&ctxc!n taker_x if defendant = Accused sentenced Plaintiff awarded some
is guilty or liable ' compensation or remedy
L) L -
Civil Trial Procedures
Whaj: actually I_mppens during a civil procedure? Assume that Bjorn runs 3
red }lght and hnt_s Kate's car, damaging the car and injuring Kate. As in the
earlier example involving Andrew and Andrea, the Crown may lay crimind
charges against Bjorn for the accident. Kate, too, must decide if she has
a val'dh“’"““, for suing Bjorn. If Kate thinks she has grounds to su% % ¢
::"Srz:n;" dec:.de on the [proper court (small claims court or her provmclf:[
in%vhichs:p?qfr court) in which to proceed. As you have learned, the CO: .
civil action is tried depends on the amount of money invol¥
m Unit3 Civil Law net
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ill learn later in this
L Wl"r it is often the o clhaptcr that going ¢, court j
oweveh . 1Y Way to settle 5 gi * 10t the only option,
cery different versions of the same event pute when the partics have

piling and Serving a Clajm
Assume that Kate’s action begins in small |
fle a statement of claim, which mus; includ

¢ her full name and address

Aims court, He :
, - Her first step is 1o
¢ the following; p

o Bjorn’s full name and addresg
o the amount of money she is claiming

o a brief, clear summary of the reasop for the claim

If more than one defendant is involve
fied correctly.

After f:ompletmg t.he Clalpl, Kate mails or hand-delivers it to the court clerk
along with the required filing fee. The fee is the cost of handling the claim.
The amount Flepends on the amount the plaintiff is claiming. Gegncrnlly the
larger the claim, the larger the fee. The filing fee is added to the claim b),' the
court. Once the claim has been processed by the court, it must be served on
the defendant. It may be delivered personally by Kate, by a friend or business
associate, or by a private process-serving agency so that the court knows that
the defendant, or a responsible adult, has received the claim.

Criminal charges against a person can be brought as long as the accused is
alive. Civil action must be brought within a certain periad of time following the
event. This is called the limitation period, which is outlined in each province's

d, each one must be named and jdenti-

statement of claim the legal
document in a ¢ral action
outlining the plantff's case

limitation period a time penod
imposed by law

Limitations Act. These range from two
to five years, depending on the reason
for the claim. The claim must be served
within six months from its date of issue.
Ifitcannot be served within six months,
it can be renewed by a judge.

When Bjorn receives the claim, he
has between 10 and 30 days to respond,
depending on the province. He has
three main options:

L. Accept total responsibility and settle
the claim.
2. File a defence, explaining his version
of the event,
* Do nothing and ignore the claim.

The Crown may lay criminal charges
3gainst Bjorn for running a red light
and hitting Kate’s car, Kate can proceed
"1 2 civil suit against Bjorn if she has

% Cause of action,

chapter

11 Resolving Civil Disputes F365]
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statement of defence
the defendant's response to the
plaintiff’s complaint

counterclaim the defendantss
suit against the plaintiff for
damages or other relief

default judgment judgment
for the plaintiff as a result of the
defendant’s failure to respond
to the plaintiff's claim within the
time allowed

If the defendant fails

to appear in court, a
judgment is automatically
made against him or her.
The gavel is a symbol of
justice, but itis an
American symbol.
Canadian judges do not
use gavels.

293 Unit3 Civil Law

Defence or Reply

1f Bjorn feels that h
defence. This is a d

Payment into Court

If Bjorn feels that Kate is entitled to some, but not all, of her claim, he can
pay that amount to the small claims court office. Kate will then be notified.

She can either accept the amount and drop the balance of her claim, or pursue
the case in the hope of obtaining the full amount.

Counterclaim

Bjorn may also make a counterclaim, saying that it was actually Kate who
was at fault for the accident. He may attempt to claim damages from her
for his own loss or injury. A counterclaim must relate to the problem that
caused the plaintiff's claim. When a civil action involves damage to vehicles,
the defendant will often counterclaim.

In this example, Bjorn defends against Kate’s claim and makes one of his
own against her. He argues that she began to move before her traffic light
had turned green or that she was driving too quickly to stop {or some other
reason for his counterclaim). If the case comes to trial, the judge will examine
both the plaintiff’s claim and the defendant’s counterclaim at the same time.
The judge will decide who is at fault, what percentage each is at fault, and
who will receive what amount from whom {60/40, 80/20, 100/0).

Third-Party Claim

Another option available to the defendant is to involve a third party. This
is someone who the defendant feels is partly or completely responsible for
the dispute. For example, if Bjorn had his brakes repaired just before the
accident, and if their failure was responsible for the accident, Bjorn might
involve the repair shop and mechanic as a third party to share some of the
blame and the cost. Doing this saves time and money. The case can proceed

in the presence of all three parties. Otherwise, Bjorn would have to sue the
repair shop separately.

Default Judgment

If Bjorn does not reply to the claim within the required time period, known
legally as entering an appearance, a default judgment is automatically m.ade
against him. This means that Kate wins and is awarded a judgment against
Bjorn by default, since he has not responded to the claim. The court considers

that the defendant agrees with the claim, and Kate is entitled to recover the
amount she claimed plus any related costs.

NEL
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int, either party ca
g any POt 0 make a formg| o ;
: : - . or inf,
Jispute l'nstt::lcril (;I; L:-rofcced g €0 trial. The litigan,. sg;m]:zll offer to settle the
(o negorinte 35 DU -oR-wourt settlement, The praieer o ¢ Make every effory
osed offer with the chance of win 1. must balance the pro-

ning the fy|)

: . cl ; s

cefer to settle for a portion of her claim rather th:;n{«,:ct tnal.. Kalte might
ome involved in a

Jong trial. Settling before a trial saves time and mope
y.

pre-Trial Conference

A pre-trial conference, or settleme

: nt conference., ;
 ries to resolve the dispute before ¢, is the last chance for the

trial. Both litig i

discuss matters openly and honestly. The pre-
the trial judge. I.f the parties cannot reach an a
conference, a trial date will be set.

trial conference judge is not
greement during the pre-trial

S~—

Ng,

Chapte

How Matters Proceed in the Ontario Small Claims Court )
' i PLAINTIFF'S CLAIM
A matter begins with a plaintiff filing a claim, Thereafter, a defendant has three options,
A 4 A 4 4
Defendant ! Defendant files Defendant
settles claim. DEFENCE. does nothing.
b 4 \ 4 \ 4
MINUTES OF | SETTLEMENT DEFAULT
SETTLEMENT CONFERENCE JUDGMENT
Trial
Preparation
TRIAL
Claim is dismissed. JUDGWN;S GEdih
s pn——— E— e i Gs
ENFORCEMENT PROCEEDIN!
If a debtor does niot voluntarily make Pame“‘:a%‘;ﬁ:am
to a court order, the following options are & : 3
¥ PAYMENT TERMS
| DEBTOR'S EXAMINATION “ GARNISHMENT OF WAGES
3 SHMENT OF BANK ACCOUNTS |
CONTEMPT HEARING | IS SEIZURE AND SALE OF PROPERTY
\ 4 | PAYMENT REVIEW HEARING
 WARRANT OF COMMITTAL |
s pa ﬂ

out-of-court settlement when
the parties to a lawsuit settle the

case befora trial

There are three
possibilities once a
plaintiff files a claim
in Ontario Small
Claims Court, as
shown in this chart.

r11 Resolving Civil Disputes
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examination for discovery in
civil cases, a pre-trial process to
learn the other side's evidence

Civil Procedure in Higher Courts

In higher courts, there are more procedures to help the parties settle ¢
dispute to avoid going to trial. The litigants send legal documents back
forth over several months or even years. This attempts to define and p,,
the disputed issues and to assist the judge in ul_'lderstantilmg the dispute de
Because of this, many cases tried in provincna! superior courts take ga
years before reaching trial. This is called the discovery process.

The examination for discovery is a question-and-answer session for the
litigants and their lawyers. It can last a few hours or several days, 1 i
typically conducted in a lawyer’s office withopt any court officials Present
Its purpose is to limit the possibility of surprises at trial. It provides infor.

heir
anq
TOw
tails,
vera|

Examination for discovery
is a crucial part of most
civil actions. In Ontario,
discovery hearings will be
limited to one day per
side, unless the parties
involved or the court
agree to an extension.

®

e,

Did You Know?

In 2005-2006, only

23 percent of civil actions
in Ontario were Jury trials.
Most involved actions for
maotor vehicle accidents.

ZYF3 Unit3 Civil Law

mation about each side’s case 44
allows the parties to reach agree.
ment on certain issues. This redyceg
court time, saves money, and makes
settlement easier.

Both parties must disclose aff re).
evant documents, including photos,
videotape, and computer files. |f
material evidence is withheld by one
or both of the parties, contempt of
court charges could be laid or the
case could be thrown out. Either
party can question the other under
oath. The questions and answers are
transcribed by the court reporter
and are available at trial. Either
party can also ask the court to issue
an order permitting inspection of
physical objects in the case. In our
example, Kate’s and Bjorn’s cars and
photographs from the accident scene might be inspected. If Kate claimed for
serious injuries from the accident, Bjorn could request X-rays and medical
reports. Often, the parties settle the case after discovery, when both sides
realize it would take a lot of time and money to pursue the case any further

The Trial

If no settlement can be reached, the parties go to court for a trial by judge
alone or by a judge and a civil jury of six people (except in small claims
couct, where only a judge hears cases). In some provinces, civil actions ar¢
never tried by a jury. Although juries play a key role in criminal trials, they
are not often used for civil actions for damages.

Procedures in a civil trial are similar to those used in criminal trials. Each
party has a chance to present his or her case by calling witnesses; parties €37
also testify themselves if they choose, The plaintiff goes fiest, followed by the
defendant. When all the evidence has been presented, each party sums up 1'%
or her case and makes a final argument to the judge. The judge will make 2

—/ decision to allow none, part, or all of the claim

NEL
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Ina trial by iury, the judge inStructs the :

cable to the facts of the case. The jury muy Jury members on the law appli-

45 questions such as these:

« Who was at fault, and what caused the injurics or loss?
5?

o Is that person totally at fault,
o How should damages be determined?
o How much should the damages be?

All these factors must be considered in
jury, the judge does all of the above.)

Q You Be the Judge

Q .
€ are both partics somewhat to blame?

reaching a judgment, (If there is no

Thomas v. Hamilton (City), Board of Education, 1sss canuui729 (0N cA)

For more infarmation,

Go to Nelson Social Studies @"

Jeffry Thomas was an athletic 16-year-old student at
Scott Park Secondary School. He was one of the best
and most experienced players on his school's junior
football team. Football skills were taught as part of
the regular classroom physical education program.
They were also offered as an extracurricular activity
in Hamilton high schools. Games were coached by
teachers selected by the school principal. Students
were eligible to play junior football if they were not
older than 15 years at the beginning of the school
year. Students had to provide a permission form
signed by their parents and a medical certificate
indicating that they were fit to play foorball.
Between 1980 and 1982, Thomas played football
and basketball, rode his bike, jogged, and lifted
weights four rimes a week. By the fall of 1982,
he was 183 centimetres (6 feet) tall and weighed
about 68 kilograms {150 pounds). In October

1982, during a football game, Thomas tackled an
opposing player headfirst and went crashing into
the punt returner’s hip. Thomas was running at jog-
ging speed or faster. The punt returner was running
at full speed. All witnesses agreed that the contact
between the two players was substantial, and that
Thomas's body was extended but his head was not
up at the point of contact. He and the other players
had been taught to tackle with their shoulders, not
their heads, and told that contact should be made
with a shoulder. Thomas suffered serious injury
to his cervical spine, which left him quadriplegic.
Thomas and his family sued the school board and
the school football coaches.

e Why do you think Thomas and his family
brought a suit against the school board and the
coaches? What would you have decided if you were
the judge in this case?

e

Class Action Lawsuits

(;lass actions are lawsuits that permit
similar losses or injuries to come togeth
that persons who may not have been able to a
act with others with a common interest aga

.the costs of the lawsuit and the outcome. For example,

. . k
ponsed because of an allegedly defec ve pf'ot;jfulctt)’otgf a group announced that

Product caused the injuries. In the summe
€Y planned to launch a class action

L

groups of people who have suffered
er in one efficient lawsuit. It means
fford to sue on their own can
inst the same defendant. They share

against OxyConti

class action a single legal action
brought on behalf of all members of
a group with a common grievance

if many consumers are
ey issue is whether the

in, made by Purdue
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A Mississauga, Ontario,
banquet hall agreed to pay
up to $1 million to guests
who launched a class
action lawsuit after
becoming ill with E. coli
poisoning in June 2003,
Guests at several functions,
including students ata
high school graduation
party, became ill from the
disease. The settlement
was distributed among
150 people. Each person
received between $500 and
$5000, depending on the
severity of the symptoms.

Residential Schools

. P at first arrived in pharmacieg ;

Pharma. OxyContl;n isa P;‘e’:z[;ﬂl:; g{;:lfeﬁli]cver prescribed by doctors, S? r::et?e
1990s. Ilt1 bcfiamc;stog ?al::; overdoses have been reported across Canad, The
release, hundreds o inces bringing the suit stated that they became ¢,
people in the Atlantic province f its current and former e o

d when the manufacturer and three of i e eXecutiye
Ctlfmg d guilty in a United States court to lying about the drug’s risk of addic.
5::, ';‘hf merr): must pay U.S. ]itigan.ts $634.5 million in }i:mes fpr clair_ning the
drug was less addictive and less subject to abgse.than other pain mc:d!cau?ns.

In early 2008, former users of Merck’s painkiller Vioxx and their famiieg
had class action suits approved to go ahead in Saskatchewan and Québec,
Vioxx was pulled off the market in 2004 after rqsearcl:ners linked it ¢,
increased risks of heart problems. The class action suits claim that the pain-
killer caused the plaintiffs’ medical prob.lffms, including heart attacks ang
strokes. Merck plans to appeal these decisions. The company belieyes each
plaintiff's case should be tried separately. In November 2007, Merck agree
to pay $4.85 billion to settle similar claims in the United §tatcs._ o

Canada’s federal government is settling a major class action suit involving
Aboriginal residential schools. For almost three decades from_ 1530 1o 1970,
about 80 000 students were forcefully taken from their families and placed
in these residential schools. Their native culture was dismissed. Many suffered
sexual and physical abuse (see the timeline below and on page 371). Each of the
former residents is to receive compensation of about $10 000, plus $3000 for
each year spent in the once-mandatory schools. This will cost the government
approximately $2 billion.

Multimillion-dollar class action suits are much more common in the
United States. Legal observers suggest that they are coming to Canada. More
product liability matters and consumer disputes are being filed. Examples of
such suits are for the following:

* manufacturing allegedly defective or hazardous products (for example,
asbestos, tobacco, silicone gel breast implants, and certain pesticides
like Agent Orange—see Chapter 12, page 418)

This timeline provides an overview of events leading up to the historic settlement
for victims of

residential school abuge. It is the first time in Canadian legal history
that so many courts have been involved in the approval of a class action Jawsuit.

r'Attendance at residential
schools is made compulsory
for all Abariginal children
ages 7-15. Children were
forcibly removed from
families by priests, Indian

I agents, and palice.

Unit3 Civil Law

There are There are The £
. . . mdents 0
80 residential 74 residentia] 12 rerzi?l;;tial f:sril::ll;éal schools
‘s"r.-i}tlhoc;lggthanada sql:gol;;n Canada schools with begin disclosing
with a
7800 students. Sa0 stu;etnts. 1900 students. sexual and other

forms of abuse.

1979 E 1930?
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o mass environmental injury,

SUCh as Ch
o mass injury, such as results of airplan

» charging cellphone customers fo, inc

Threats of clgss actions have become g co
rime-consuming and expensive to defend,
having to pay substantial settlements or ¢
also be brought against em

ployers- Large
grarbucks, and Taco Bell, h

ave had to pay

Cmical spij|s
€ crashes
oming text m

ncern for man
A 50, compa

Companies, j
unpaid

urt awards, C|

|

genefits of Joining a Class Action

« They avoid the necessity for hundre
similar individual lawsuits,

and contamination

essages

ufacturcrs. They are
nies run the risk of
ass action suits can
neluding Wal-Marr,

overtime to employees.

ds, or thousands, of People to file

« They seek to ensure that people with similar claims are treated similarly,

» They help eliminate common barriers,

prevent people from pursuing legal action.

such as economic barriers, that

Which of the benefits of joining a class action lawsuit

do you think is the most important? Why?

Review Your. Understanding S|

| 1. List five examples of cases heard in small claims court.

: ivi i babilities” mean?
2. In a civil action, what does the “balance of probabiliti e
How does it differ from the burden of proof in a criminal trial?

3. What three options are available to a defendant who has just received
a plaintiff's statement of claim?

4. What is the purpose of an examination for

its benefits?

. e ben
5. What is a class action lawsuit, and what are th

such an action?

The last
residential
school closes.

The Indian Schools
Resolution Unit

is established by
the Assembly of
First Nations.

e

discovery, and what are

@ Did You Know?

In August 2008, separate

class action lawsuits
were filed in four

provinces against Maple

Leaf Foods. Up to 20
Canadians died from

listeriosis from tainted
meat—15 in Ontario.

In December 2008, the

company agreed to pay

up to $27 million to
settle these [awsuits.

-~

In 2007, Dara Fresco,
an employee of CIBC,
filed a $600-million
claim with the Ontario
Superior Court of

Justice. She alleged

that the bank failed to
compensate workers
for overtime. This may

be the larslest unlziaid o
fits of joining overtime class action
: ‘ Canadian legal history.
> I i r-rh Truth and !
i e
' ) 3 On June 11, Prime T
Class actioh la.uwsmt Minister Stephen Egconc-ih?g:nbesms'
by school victims Harper makes a = 'ﬁ‘“v'e“”_year nandate
brings about the . historic apology 3 S10-million
largest sgtﬂerqen in the House of budget. It is a form of
in Canadian history. Commons to the B ative justice to
It was 8 $2-billion Aboriginal people. allow those harmed
o an at residential schools
package fora to share their stories.
estimated ] \ =
80 000 peopie-
2008
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P
@ Activity

To learn more about
awarding civil remedies,

Go to Nelson A
Social Studies

general damages court ordered
compensation for proven lasses
in a civil action

pecuniary damages a form of
general damages for losses that
can be reasonably calculated

non-pecuniary damages a
form of general damages for
losses that do not involve an
actual loss of money and thus
are difficult to determine

Every year many students
are injured in physical
education classes.

g9/ Unit3 Civil Law

fEI7) Judgment and Civil Remedjeg

At the end of a civil trial, the judge delivers a judgment. In small claims ¢,

the judge often gives an oral iu_dgment while all :ihc parties involved are stjf]
present. In higher courts, the judge u.sually needs some time to review (h,
evidence and the relevant law. A judge is then said to be “reserving judgmen, »
This means that he or she is delaying a decision to review the evidence and

write a judgment.

»

Civil Remedies

Damages for the plaintiff’s injury or loss are the most common remedy in tor
actions. The intent is to return plaintiffs, as much as possible, to the same pos;.
tion they were in before the loss or injury. In the case of severe Injury, such as
total paralysis, no amount of money can adequately compensate victims. The
major reason for awarding damages in such cases is to hFIp plaintiffs with the
cost of future care and to compensate for future loss of income. Judges try to
award similar amounts for similar injuries. They review past cases and prec-
edents to determine appropriate awards. Judges are not bound by what other
judges have awarded in similar cases. Those awards give them guidance as to
the range of damages. There are five types of damages: general, special, pun;-
tive, aggravated, and nominal, Plaintiffs may be awarded one or more of these.

General Damages
General damages are those that cannot be easily or precisely calculated. They
require a judge’s or jury’s discretion. There are two main categories:

* Pecuniary damages—for loss of income and future earnings and the
cost of specialized future care

* Non-pecuniary damages—for pain and suffering and for loss of
enjoyment of life

The word “pecuniary” means related to money. If the plaintiff cannot work
because of the defendant’s actions, the judge must consider the loss of
income. This includes what the plaintiff was earning at the time of the
accident and future earnings. The longer the injured plaintiff is expected
to live without being able to work, the greater the compensation, If the
victim has a job or had definite plans to enter a specific profession or
trade, then the average earnings for that occupation may be used. The
settlement must be fair to both the plaintiff and the defendant. Other
pecuniary costs include costs for future care such as professional help,
special equipment, access to facilities, and medication necessary to assist
the plaintiff in daily life,

While pecuniary damages may be difficult to determine, calculating
non-pecuniary damages is even more difficult. How do you place a price
on pain and suffering? What is the loss of enjoyment of life worth t©
a person permanently injured in an accident? Should an athlete with 2
promising career and the thrill of winning an Olympic medal be giver
more for pain and suffering for injuries than a non-athlete? Money cannot
always restore what has been injured or lost. It can provide substitufes

NEL
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for pleasures that are no long,

X o €r possible, ¢ .
for an injured plaintiff who caq R cnsation can make it possible

tion of a different kind,

In the United States, there are highl
in which plaintiffs are awarded millions of dollars. Ag
a result, many Canad.ians believe cases will be setrled
the same way. That is not sg, Canadjan courts take

a cautious, or reasonable, and uniquely Canadian
approach to cases,

In 1978, three cases (the trilo
Supreme Court of Canada, They were Thornton y,
Prince George School District No, 37, Teno v, Arnold,
and Andrews v. Grand & Toy Alberta Ltd, 1n each,
the Supreme Court had to determine appropriate
damages for the following, respectively:

* a17-year-old high school student who fractured his
spinal cord in a physical education class resulting in
the loss of use of all limbs

* a fouryear-old girl who suffered serious brain
damage and debilitating physical injuries after
crossing the street to buy an ice cream cone

* a2l-year-old man who became a quadriplegic from
a traffic accident involving a Grand & Toy driver
The Supreme Court outlined the factors to con-

sider for awards for pain and suffering in very serious

cases, those resulting in severe, life-long physical
incapacity, The court capped (limited) the maximum
award ar $100 000 in most cases. These exclude

‘exceptional citcumstances.” As well, it is based on

OW severe the injury is and the victim’s dis_abl.lt.ty.
¢capis the key difference between the tort liability

Ystems in Canada and the United States. The policy

510 control rising claims, It also promotes fairness in

Personal injury damage awards across Canada.

Since 1978, judges and courts have maintained

the cap, The few exceptions were cases where the

Plainciff's iniuries were more devastating than those

9t the victims in the trilogy cases. In Lindal v. Lindal,

» the Supreme Court stated that the cap should

4oTease over time to reflect inflation. In the three

®Cades since the trilogy, the $100 000 limit has risen

Oughly three times, g

Ot recently, a judgment from the Br|t156

mbia Court of Appeal in Lee v. Dawson, 2006,

¥ publicized cases

BY) came before the

Coly

of trial, it was $294 600. Both parties appealed. The
plaintiff wanted the $2-million judgment restored.
The defendant sought a further reduction, bur both
appeals were dismissed. Leave to appeal 10 the
Supreme Court of Canada was also dismissed, thus
keeping the cap in place—for now,

he Supreme Court has not seta cap on general
damages for loss of reputation. In Young 1, Bella,
2006 (see the case on page 374), the court indicated
that courts can award general damages above the
cap for pain and suffering set by the trilogy. The
Young decision represents an important develop-
ment in Canadian law. It should make employers

take greater care when giving references that could
be harmful,

For Discussion

1. List two reasons why the Supreme Court of
Canada established a cap for damages for
pain and suffering,

2. What factors should courts consider when
awarding damages for pain and suffering?

3, In the case of permanent disability, a key
issue to determine is whether the victim's
future care should be in a long-term care
facility or a modified home or apartment.
Although home care is preferable, it is more
expensive, In a chart, research the advantqges
and disadvantages of a long-term care facility
versus a modified home environment.

4. In Lee v. Dawson, the British Columbia
Court of Appeal refusgd to “overturn
the trilogy.” Should this trilogy cap
be reviewed and removed? With a
partner, discuss the advantag_es and
disadvantages of such an action.

-\-‘--‘-_‘_‘_‘—'—-—._._'__
NeL
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Young v. Bella, 200 scc3 canum

For more information,

In 1994, Wanda Young was a student at Memorial
University in Newfoundland. She wanted to become
a social worker. She gave her final assignment on the
treatment of juvenile sex offenders to her professor,
Leslie Bella. In it, she illustrated her point that victims
of sexual abuse often become abusers. She included
a first-person anecdote of a woman who sexually
abused a child while babysitting. Young added the
source in her bibliography. She did not footnote it
in the body of the assignment.

Professor Bella thought the excerpt was from
Young’s personal experience. Bella believed it was a
cry for help, based on Young’s own experience. Bella
told her director about it. Young was reported to the
Child Protection Services branch of the Newfoundland
and Labrador government. Young was listed on the
provincial child abuse registry. Her name was red
flagged in the RCMP and social work communities.
These were where she hoped to work after gradu-
ation, The report was investigated two years later.

Wanda Young (left) is shown here with her lawyer
after she won her appeal in 2006. Young won $839 000
in damages for pain and suffering, embarrassment,
depression, and lost income and future care.

7} Unit3 Civil Law

The misunderstanding was cleared up i
24 hours. Young had to explain that the exc, Withj,
a published quote and not about her, TPt wag

Young took action against the profesgor and
defendants. She argued that their actions desyr,, el:lther
chances of becoming a social worker. In 2003Ya her
jury found the defendants at faulr and awarcie dul-:a
damages of $839 000. In 2004, the Newfound,"
Court of Appeal overturned the jury award, 1; bel ;nd
that the university had acted in good faith, The uc‘cl
versity complied with child welfare laws tha, comflli
people to report suspected child abuse, It Shouldp};
protected from any legal actions.

Young appealed this decision to the Supreme Cou
of Canada. Her appeal was heard in October 20g;,
In a 7-0 judgment in January 2006, the court alloweg
her appeal and restored the trial judgment.

For Discussion

1. Why did Wanda Young sue Memorial
University as well as Professor Bella?

2. Newfoundland and Labrador’s Child Welfare
Act requires there to be “reasonable cause”
to make a report to the Child Abuse Registry.
There should be a balance between the
protection of children, the protection of
persons against unfounded allegations, and
the protection of informants. Do you think
“reasonable cause” to report existed here?
Why or why not?

3. Young was awarded $430 000 for painand
suffering, anxiety, embarrassment, insomni2,
and depression, and an additional $409 000
for lost income and future care. Do you
this was a reasonable judgment? Explaif

4. This case suggests that plaintiffs can receive
more than the current cap on gene
damages as long as claims are based on
psychological injury and recognized
psychiatric illness, and do not arise from
catastrophic physical injuries. Do you 2 h
with this principle? Discuss with a p2

_-_-_._._,_'_’___,_,_,—‘“
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Special Damages

) mages cover out-of- :

speclal da Pocket ¢
Receipts are not needefi but help to calgflense
may be ambulance service, hospita] ¢q o

$ OCcurrip
€Xpenses, Such

Special damages compensation

B before trig), ' ohpocket expenses

. A1 Costs, they Ch expenses  Punitive dama pensati
petween the accident and t_he trial are’alsoap Ysand 5o on, | o5 wages 0 Punish the de?:r:d:g?for mams
they can be calculated precisely, *Pecial damages pecayse  Deaviowr

s

punitive Damages

punitive damages are also known as exe
additional damages to punish offenders f
rive, or malicious behaviour. Punitive da

pehaving in a similar manner. The damag

defendant was punished by the criminales are usually not awarded if the

are usually awarded for intentional torts (d:

In January 1994, a fire totally de
insurance company denied the claim,
guilty of arson, but the allegations w.

Canadian history.

mplary damages, T
or their oppr Bes. They arc

mages are meant to condemn

ts (discussed in Chapter 12),
stroyed the Whiten home. The
It alleged that the Whitens were

rson, : | ere untrue. In February 2002, i
a 6-1 decision in Whiten v. Pilot Insurance Co., the Supr::yme Coul;

of Can_a@a ordered Pilot to pay Daphne and Keith Whiten $1 million
in punitive damages. This was the largest amount ever awarded in

essive, insensi-

*Last year you falled to bring me a new
bicycle. This year, | want $250 for the
kbiken and 550,000 in punitive darnages.'J

This is a good example of a
frivolous lawsuit for damages.

( You Be the Judge

Wolf, Ward, and Luck v. Advance Fur Dressers Ltd. et al., 2005 scsc 1097 (cantay

Go to Melsan Social Studies

&y

In August 2001, the three plaintiffs, Peter Wolf, John
Ward, and Carson Luck, travelled to Zimbabw? fora
hunting safari. Before leaving, they arranged with the
tfendant, Advance Fur Dressers Ltd., to process their
unting trophies. The defendant would make arrange-
Ments with Canada Customs to pick up the trophies.
¢y would take them to their business in Vernon,
British Columbia, to work on them. Tl};: defendant
Would deliver the trophies to the plaintiffs.
The plaintiffs hadpa successful safari, taking _2.:
aimals, some of which were rare and ot!1crs wl;:cir
“ere of exceptional size. The plaintiffs shipped t C‘tc
“ophies home and contacted the defendant t0 St ©
that the crates were on the way. OVFI the l‘lcxtnt‘tlze
®ars, there was a lot of communication betwle?ntiffs
Pasties. Each time the defendant assured the plal

thay . re being pro-
all hies we
teceny - vas well and the trop ndant wrote that

For more information,

Mg,

the trophies were close to completion and would be
ready for shipment very shortly. However, this was
not true. The company had never claimed the tropl'flcs
from Canada Customs. They used excuses ranging
from a snowstorm, to the death of an employee, to
mix-ups in their operations. In fact, the plaintiffs
learned that Canada Customs had burned t'helrd"o-
phies in 2002 since they had never been cl:nmeh. f
The hunters sued the defendant for_brca;: hq

contrace, general damages for the desu:ug:uon of their

hies and mental distress, and punitive damages.
The Iso wanted damages for the ful.l replacement
They s h had paid for his trip to Zimbabwe, the
cost 5% and other miscellaneous expenses

hunting 2 ies had been unique
f the trophies had been unique.
bec.a ulsfcyegsh\irc the judge, would you grant this

laim? If sos what damages would you award and
3vhy? If not, why not?

e ————

SSed. In December 2003, the defe
v/;:ngolmg Civn Disputes %
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@ Did You Know?

In the 1980s, Vince Controni

sued Maclean's magazine

for $1.25 million. He claimed

an article, “The Mafia

in Canada,” *morally”

damaged his reputation,

The trial judge awarded

him $1, stating that he

did not deserve more

because “his reputation

had already been stained.”
“ J

Aggravated Damages

Aggravated damages are similar to punitive damages. They are awarded when
the defendant’s behaviour harms the plaintiff. For example, the plaintiff may
experience serious emotional shock or suffering because of the defendant,
Punitive damages are intended to punish or deter defendants. Aggravated
damages compensate the plaintiff for the defendant’s intolerable conduct.
For example, a drug company makes a morning-sickness pill, It is late,
revealed that the pill causes birth defects. An investigation might show thae
the pill was not properly tested. In this case, the court could assess for Punitive
damages. On the other hand, an investigation might show that the company
knew that the pill caused defects. The knowledge did not stop the company
from marketing the pill. In this case, the court could award aggravated dam-

ages because of the company’s appalling behaviour.

Nominal Damages
aggravated damages Nominal damages are awarded when a judge wants to indicate support for
compensation awarded for a plaintiff or defendant. The judge awards a small sum, such as $1 to $100,
humiliation and mental distress Such an award suggests that, although the plaintiff has suffered firtle or no
nominal damages compensation 1055 o harm, he or she has won a moral victory. For example, someone

awarded as a moral victory to a trespasses on another person’s property but does not damage anything,
plaintiff who has not sustained Nominal damages may be awarded to tell trespassers that they have affected
any actual losses the owner’s right of property use.

O s i o

McIntyre v. Grigg, 2006 cantu 37326 (on c.a)

On September 13, 1996, Andrea MclIntyre was a
first-year McMaster University student and an out-
standing athlete. She was walking home with fricr.lds
from the university pub. Andrew Grigg, then a wide
receiver with the Hamilton Tiger-Cats, drove through
a stop sign. He made a reckless turn, hit a lamppost,
and seriously injured MclIntyre. She suffered several
injuries, including mild brain trauma, a fraceured
femur, and recurring depression. She would never
recover her athletic form.

After Grigg's arrest, a Breathalyzer test showed
gL that his blood-alcoho! content was two to three
e times over the legal limit. Grigg had been drinking at

Lerrgirpe. a student pub run by the McMaster Student Union
Hamiltc.m.'l‘iger-Cats wide receiver Andrew Grigg (left) that evening. He was charged with several serious
was charged with several serious criminal offences and criminal offences. However, Grigg had not been

was sued after hitting a pedestrian, 4"3'“ CMEC;E?';;& informed of his Charter right to legal counsel bcforf.:
with his car while driving under the influen ; being given a Breathalyzer test. The Crown attorney

ONIIMHES s
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Unit3 Civil Law N
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dropped all charges excep
pleaded guilty to that cha
and a licence suspension.

Six years later, Andrea was stjl]

t for careless drjy;
ving, Grj
rge. He received 5 $§Oglgrg:§

. L), in serip .
required medication for the rest of her us pain and

suffered severe depression and had madilfe. She also
cessful suicide attempts. Her lifetime eamintwo unsuc-
was reduced as a result of the accident Sheg IPOtentlal
a civil action against Grigg and the . aunched

a McM
Union. The Union staff had failed to moﬁ;ﬁi S(t;l;flgeg[::

alcohol consumption. In March 2004, the ;
MclIntyre $250 000 in general damages E?;:{s::;g

For Discussion

1. What do you thinl_c ;f;he I;'_i_ j
al judgment, th
damages awarded, and the divisiozg:l;f Ii;,biliety
bet.ween the Griggs and McMaster Student
Union? Discuss with a partner.

—

suffering. Grigg and his father. .
. volved in the accid > Who owned the vehicle 2. What are aggravated and punitive damages
invo ent, were ordered to pay 70 per- and wh l jury:
fthe damages. The McM 70 per why was each awarded by the trial jury?
cent 0 g e aster Student Union was 3 i g
found 30 percent liable. The G » Why do you think the Ontario Court of Appeal
0 percent hable. The Griggs were also ordered
to nay $100 000 in dd struck down the aggravated damages award,
o guﬁim dami e::ggravatc: amages and $100 000 but reduced the punitive damages award?
. ’ 4. Thedi ing justi 3y ile-
Th’e Ontan9 Court of Appeal heard the defen- ow‘;in;ség?;]]ij:;s;c:oﬁzE;m;:;?;r;;%ee
dant§ appeal in May 2006. On November 6, in a ‘punished’ for the conduct of Mr. Grigg and
2-1 judgment, the appellate court cut the punitive comparable drivers.” What does he mean, and
damages award from $100 000 to $20 000. It also what are the possible implications?
. . injunction a court order directing 3
InJ unction S . person to do or not to do something
d in cash compensation. Suppose for a specific time period

Sometimes a plaintiff is not intereste
that Kasey, Leo, and Ravinder are membe
late each evening at their home. Their neighbours, t
bed by the loud must
to keep the noise down and they talk to the
then might ask the courts for an injunction.
to do or not do something. In this case,
might limit the rehearsals to reasonab
y .d“mPil'lg its waste into a lake a
Injunction requiring the owners to s
of ;‘“illmctions is to require striking
ailure to comply with an mjun
‘ourt charge, Thisp gould be followed by ae
Mjunctions are increasingly used when a I
and one party is harassing the ©
Prevent one spouse from selling e
tcould order the removal of the pro

w *
ction mMig
fine or

the matrimon
party

Ney

bers of a rock
the Lafrattas, feel that

boys® parents. The Lafrarttas
This is an order for a person

a court order to
le hours. Sim.il
nd polluting it mig
top this activity- An
orkers to return t0 wo
ht result in a

[ationship has b
ther party. Issuin 2

ial h
from the home.

band that rehearses

c. They ask the band

the band members
arly, a factory that
ht be subject to an
other common use

rk.
contempt of

7

During the Olympic Games,

jail sentence. Finally, injunctions are often issued
roken down  to prevent unlawli;uol 1:se gf
: i icht the Olympic symbols an
1 injunction migh _
J for example. trademarks, such as this
ome, 2010 Olympic mascot.

&7
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contingency fee an arrangement
between a plaintitf and a lawyer
where the lawyer will be paid an
agreed-upon percentage of the
damages at the end of the case

r I
@ Did You know?

Contingency fees are not
allowed for criminal and
family law cases.

L J

After viewing this chart,
do you support the
concept of contingency
fees? Why or why not?

N

”
Q You and the Law

If you were seriously
injured in an accident, do
you have any plans about
your future—education,
employment, and lifestyle—
that would help the court
determine what types

of damages you might
receive? Explain.

A3 Unit3 Civil Law

Contingency Fees

Civil court actions are very expensive. Many pepple cannot afford ¢,
lawyer fees and court costs. The concept of contingency fees in cjyj| 1
common in American television and films. The idea is that 3 |, oF wi
take a case and not demand the usual retainer fee in advance, I §, il
yers sometimes waive those fees altogether and instead agree tg deductw .
percentage from the judgment. This fee must be determined in advapc, in :
written agreement between the client and the lawyer. If you lose the case, y0|_:.
lawyer receives nothing. Of course, because of the added risk, your lawye,
will ask for a corresponding higher fee if he or she wins the case,

Some provinces have guidelines that limit the size of contingency fees. These
can be between 20 and 40 percent of the amount of money awarded, The
amount is based on the complexity and length of cases. All provincia] rules
state that a lawyer’s fee must not exceed a fair and reasonable limit, The chant
below outlines the advantages and disadvantages of contingency fees,

aw jg

Advantages and Disadvantages of Contingency Fees

Advantages

* They are practical when the | * They might encourage frivolous
plaintiff has a strong case. lawsuits since clients may have

¢ They allow greateraccessto | nothing at the start.
justice for persons who cannot | » Lawyers might take only those cases
afford a lawyer and who do not they are reasonably certain to win.
qualify for legal aid.

. « They could encourage
multimillion-dollar lawsuits, as has
. happened in the United States.

* They are beneficial for class
actions and complex personal
injury cases,

Review Your Understanding

1. What are the two .maiﬁ'qifégoﬁé_s -o’f:t'g"ener;;i-._d'amages?

| 2. Why is it difficult to determine what damages to award a |
| young child? !

3. How do special and nominal damages differ?
4. What is the difference between punitive and aggravated damages?

5. What is a contingency fee? List two advantages and two
disadvantages of this system,

Enforcing a Judgment

In a civil case, it is up to the plaintiff to collect any damages awarded Th;:
is known as enforcing the judgment. Getting the defendant to pay dama

is not the court’s responsibility, For a successful plaintiff to collect damage®
the defendant must have one of the following:
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* money
e assets that can be sejzeq and sold
o a debt owed to them

by som
paid to the plaintiff Y someone clse or Wages that can be sejzed and

Being awarded a judgment is gne thing;
losing defendant may have ljttle monc,
is an old saying: “You cannot get blood f,
cannot collect money from Someone who
available to help plaintiffs receive pay
debtos, seizing assets, or Barnishmen,

Examination of the Debtor

If the defendant refuses o Pay, the plaintiff
can request an examination of the debtor. The
defendant is ordered 1o appear in court to satisfy
the judge as to whether he of she can settle the
claim. The debtor is examined under oath aboyr
such things as income and assets, An agreement
is usually reached as to how much the debtor can
afford to pay. If necessary, instalment payments
can be arranged.

Seizing Assets
Another option is to apply to the courts to take
legal possession of the defendant’s property and
sell it to settle the judgment. A court official seizes
the assets and notifies the defendant. There is a
set period to settle the judgment and redeem (get
back) the goods. If this is not done, the goods are
sold at public auction. The court deducts all of
its costs from the sale and then pays the plaintiff
as much of the judgment as possible. Any money
left over is returned to the defendant. Certain
goods, such as clothing, furniture, utensils, and
Workers’ tools, cannot be seized. The goods must
¢ determined to belong to the defendant before

they can be seized.

Garnishment

i loyer to deduct a
A wage i i urt order that instructs an emp
Tt mprt Cb(t)or’s wages and pay that to the court. Some people

Specific percentage of a de

. . : rrect term
call j¢ having your wages “garnished,” but the co

ion of your w
o : . whether a portion .
1ts will decide not only in provincial law guid

judgment.
f as a payment on the ju
io;cr tg fire an employee because

8amisheed, but also the amount witl; 1 P
1€ court will give the money to the plain
covincial labour laws do not allow an emp

Ofa Bamnishment order.

NeL

L;

collccting on it is
Y Or may be relyc
Om a stone,” T
has none, There
ment, includin
These are discu

Quite another, The
tant to pay. There

his means thag you
are various options
& €xamination of the
ssed below,

This is one method of seizing assets, However,
it is not what is intended when the court
orders taking possession of a person's property
to settle a judgment,

garnishment a court order that
money owed by a defendant

. . »  toa plantiff be paid out of the

15 “garmsheed. defendant’s bank account or wages
ages should be

elines. In turn,
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These are the three ways to
stop a wage gamishiment.

alternative dispute resolution
(ADR) a process designed to resolve
conflicts without formal trials

Unit3 Civil Law

Bank accounts, unpaid rent, and money owing on contracts cap also
the subject of a garnishment ordec. If the defendant cannot afford 1, have
percentage of wages taken, he or she can apply to thg court to have the amoy
altered. In most provinces, a garnishment order remains in effect for six mongh,
but can be renewed if the entire amount is not paid within that time, Thee ars X
three ways to stop a wage garnishment (see the chart below). ¢

Three Ways to Stop a Wage Gamishment

 pay the judgment owing to the plaintiff
» file a proposal with the court about your payment plans
* file for personal bankruptcy

Costs

In any civil case, the judge must decide whether to allow court costs or nt,
Usually, the losing party is required to pay the legal fees and other expenges
of the successful party. These costs are based on a fee schedule published by
the courts and vary by province. The winning party prepares a bill of costs
and gives it to the losing party for payment. However, the amount the judge
awards may cover only part of the costs. These can be substantial for long,
complex trials in higher courts. The rest of the cost might have to come out
of the damage award, and sometimes there is little left over for the plaintiff.

Review Your Understanding

| 1. List three of the things that a defendant must have before a
successful plaintiff can collect damages.

' 2. How are court costs determined, and who usually pays them?
3. Whatis the purpose of an examination of the debtor?

4. ‘What procedures are followed when a defendant’s assets are seized
to pay a judgment award to a plaintiff?

5. Outline the three ways for a defendant to stop a wage garnishment.

¢ikE) Alternative Dispute Resolution

As you have seen, civil litigation often takes a great deal of time and monc¥:
Like criminal courts, civil courts across Canada are backlogged, and it m&Y
take several years and thousands of dollars before a case reaches trial. Becavs®
of the increasing expense and time-consuming nature of litigation, there 1
a trend in Canada toward alternative dispute resolution (ADR). As you Sm:
in Chapter 1, on pages 32 to 33, negotiation, mediation, and arbitration 3
methods used in ADR. This section examines ADR in more detail.

NEL
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five Advantages of Altemative Dispute

o Itisless expensive than traditiong)

+ Itis much faster than traditiona} litigatiop,

« Itis less distressing than traditiona) litigat;on

» Itmay produce a better or fajrey result thap tl:ad'ti itigati

« Itoften results in a win-win situation that bens.'i’:tsolr::::l:1 :::t? -
es.

Resoluﬁon
hﬁgatiun.

B

Negotiation

Resolving disputes happens all the tim ]

party is not involved. The two partjes determine .
with each other, and reach mutually acce
relate to proof, witnesses, and evidence,
to consider available options. Any agre
a contract. If negotiation does not

and problem solving may be used
ement reached can be written into
work, mediation is often the next step.

r
ADR Communication Models

Negotiation
Parties communicate with each other
and make their own decisions.

The outcome can be written into a
contract that is final and binding.

Mediation Arbitration )
Aselected neutral third party facilitates A selected third party receives statements
parties making their own decision. and arguments from both parties and acts

The outcome is an agreement to which as the dt-acxsxon' mak?r.. _

bath parties are committed; the outcome ‘rhe arbitrator’s decision is final and
can be written into a contract that is binding.

final and binding.

Arbitrator

Of these five advantages of
ADR, which do you think is
the most important and why?

negatiation a process whereby
the parties to a civil dispute try
1o resolve the issues out of court,
with or without their lawyers

mediation a process whereby a
neutral third person tries to help

the parties settle the dispute out
of court

arbitration a process whereby

a neutral third party hears from
the parties and makes a finat and
binding decisicn

If you were resolving a
dispute with friends,
which model would you
choose? Why?

Chapter 11 Resolving Civil Disputes 3,
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@ Did You Know?

Mediation has a success rate
of 80 to 85 percent.

Mediation

Mediation is a non-binding process in which the parties appoint 5 Reutry)
third party—a mediator—to help them reach a mutually accgptab?
solution to their dispute. It is the most rapidly growing form of ADR ]e
1999, Ontario introduced mandatory mediation for certain types of C.iv‘l
actions, The parties involved are required to participate in mediatiop befol
a trial is scheduled. Other provinces have adopted this procedure as wej|. itriz

. becoming a major factor. in family relationship disputes, such
as child custody, visitation, support payments, and divisiop

h

of property (these issues will be discussed in Unit 4),
The mediator does not impose a solution on the Parties
He or she establishes a process to involve the parties j a

co-operative decision-making process to settle their dispute
The mediator provides a relaxed, informal, comfortable, apg
private environment for discussion. The goal is a win-wig sig,.
ation, rather than having a winner and a loser, which is often
the case in a trial. Mediators often ask the parties to prepare
written statements outlining their versions of the dispute,
The mediator reviews these statements and gives the parties
a chance to tell their story. At the mediation, the parties can
discuss their conflict honestly and openly, and arrive at pos.
sible solutions. After learning about the dispute, the mediator

*Then it's agreed. Bob gets the car, Donna gets tries to get the parties to adjust or settle their dispute based

the house and all other property goes to the upon his or her assessment of the merits of the claims. The
winner of a game of 'Rock, Paper Scissors.”

cost of mediation is usually shared equally between the parties.

P

This seems to be a relaxed, informal,

Once an agreement is reached, it can be included in a written

O TR T T T, contract. If the parties cannot agree, they can walk away and

r 3\

9 Did You Know?

a—

Choosing the best ADR
option depends on the
Interests of both parties.
Mediation helps when a
neutral third party can
bring a fresh view to stalled
negotiations. Arbitration
is effective if negotiation
and mediation have
failed and neither party
is ready to sue in court.

w _J

2¥P) Unit3 Civil Law

continue with the litigation process.

Arbitration

Arbitration is a formal process in which the parties involved select a neutral
third party or a panel of people with specific technical knowledge. The arbi-
trator performs a role similar to that of a judge. Arbitration is more formal
than negotiation or mediation, but it costs less than litigation. It is the last
chance to settle a dispute before thousands of dollars are spent in litigation.
Unlike mediation, there may be a winner and a loser.

With arbitration, the parties do not have control over decisions. The
arbitrator receives statements about key issues and hears arguments. Both
parties can present evidence as well as examine and cross-examine witnesses-
Communication flows between the parties through the arbitrator. With his
or her specific knowledge, the arbitrator will consider the two positions:
She or he usually makes a final, binding decision on both parties. Binding
arbitration is often used between professional athletes and their teams when
resolving salary disputes. Striking workers and their employers sometimes
turn to binding arbitration to resolve contract disputes.

HEL
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bitration Cases in Baseball fr. m
O 7
35r 1986 to 200

q

; The number of basebal]
;; . salary disputes making
| 1t to arbitration has

30

]

[}

9

]

-g 25 | - | fallen considerably

g B since the peak of 1586.
.E 20| _ ‘ it Today, about 90 percent
5 | . of baseball arbitration
L 15 ‘ . ::hases are settled before
o

5 ok e final stage,

D

E st

A

186787 '8 8990919293 '94 '95 96 '97 '98 '99 ‘000102 '03 ‘04 '05 ‘06

‘07
Year
; J
Arbitration and Litigation Compared r
S i ?
e o @ pid You Knows
Speed Takes days to weeks Takes months to years ;::if;"::’l;?::xz:‘“
ertise Involves an expert Involves a judge and a jury Plan (CAMVAP) helps
Exp g :
with limited experience settle disputes bzt:reen
Procedures More businesslike but less : Follows formal, complex :::J:a‘c’t‘:‘::; 5
formal than litigation rules and procedures largest consumes peiat
| . .
Significantly less expen- Can be costly, dependl_ng arbitration plan in Canada.
costs sive than a )trrial on the length of the trial Although funded by car
E . dines conducted manufacturers, CAMVAP
Privacy and confidentiality Conducted in private; not ?roce;;-l_mgsd ondoct Mk R ey
publicly disclosed i pulitic nceasy CAMVAP has about 100
! reported by media . independent arbitrators
inali i errma- Resolution may result in across the country, most
Finality Resolunogsﬂf;agolzh parties = divided feelings; thereis a of whom are lawyers.
nently sa winner and a loser \ _J
DURPTRR S Ca s el s

st litigation?
For a serigus civil action, would you choose arbitration or HEE

Review Your Understanding

the three options avail
more ©

able?

1. What is ADR? What are ften to resolve

T d
2. List two reasons why ADR is being use -
civil disputes. .0 and mediation!?
3. What ispthe difference between negotl::‘;:ﬁ‘:m
4. Distinguish between mediation anci :tr'fective?
5. When is the use of arbitration /0

chapter 11 Resolving Civil Disputes 383
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Should the Criminal or Civil Justice
System Regulate Violence in Sports?

Canadians have become increasingly vocal
about violence in team sports like hockey.
On March 8, 2004, many Canadians were
shocked when Vancouver Canucks star Todd
Bertuzzi sucker-punched Colorado Avalanche
rookie Steve Moore. Bertuzzi then jumped
him from behind. Moore was hospitalized
with three broken vertebrae in his neck and
a concussion. He has not played hockey
since. Bertuzzi was suspended for 17 months
throughout the 310-day NHL lockout. He
was banned from competing in the 2004
World Cup of Hockey and in European pro
leagues. He also lost just over $500 000 in
salary and hundreds of thousands of dollars
in product endorsements.

Bertuzzi was criminally charged with
assault causing bodily harm. He pleaded
guilty and was sentenced to one year's pro-
bation and 80 hours of community service.
Steve Moore is suing Bertuzzi for almost
$38 million. This case went to mediation
in December 2008.

Violence in sports is not confined to
players. Fans have also been guilty of
outbursts of violence. In Europe, incidents
of spectator violence have been relatively
common at soccer matches. Many fans
expect violence, and players and coaches
try not to disappoint them. Sometimes
outbreaks of violence between teams spark
fights between their respective supporters in
the audience. Such incidents have caused
Canadians to consider how to deal with
these outbursts of violence when they
happen and how to prevent them.

On One Side

Some fans and players state that some
violence is natural and expected in contact
sports like hockey, and many players are
willing to do anything for victory. They
say that risking injury during a hockey

g% Unita Civil Law

game is as much a part of the game g
winning and losing. Those who critjcipa
the bodychecking and fights do nor req] Iy
understand the game. Aggression is 3 hyes
human condition. It is natural for athletes
to let off steam. Players may be upser e
questionable calls, heckling fans, pregsy =1
of the game, or all three. NHL scous . nd
general managers constantly search f; oy
players who will do battle and come oug
the winner. Hockey can be mean and ugiy,
Games are often won in the corner whey
two big, strong players battle for conp ol
of the puck. If violence were elimina e,
fan support would decrease and the game
would suffer, There are enough rules, {Ti
ties, and disciplinary committees to puniéh

those who use too much force. There is ng
need for criminal or civil action.

On the Other Side

People who oppose violence in sports say.
that violent behaviour is learned and can
be unlearned. At an early age, children who
play hockey are taught how to bodychedk
to get control of the puck. They see heir)
heroes and role models involved in violent
acts and want to copy them. Phrases lika
“taking him out” and “playing the man®are
common. Players are expected to engagein
fighting, resist backing down, and support
team members who are involved in a
There is a fear that this learned violence will
become part of the daily lives of children
watching and playing the sport.

Fans who oppose violence in spofts
believe it overshadows the skills o ':
game. Fighting ruins the game and shotlld
be banned. They want criminal and c¥il
action taken against those who use
tional violence. They point out that this
of violence taking place outside the g
would be subject to criminal or civil act

|
-
1
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They propose large fines angd lengthy—or

Steve Moore is taken off the jce on
injured him during an NHL Bame in 2004, Is thi

DT R
Sy 0 )

il } b jl:-liiii \l’ﬁ

Iy

A e

ok &

a stretcher after Toag Bertuzzj sucker-punched and seriously

S “a natural pant” of the game? Explain.

moving away from sensational coverage of

CVEM permanent—suspensions to deter ath.
letes from engaging in violence,

The Bottom Line

Efforts are being made to understand the
nature of violence and deal with it effec-

violence in sports. Failyre to address che
problem at the grassroots level could lead
to government action to deal with it.
Some Canadians approve of violence
in sports and consider it part of the game,
Others feel that violence takes away from

tively. Violence in sports is no exception.

Sports clubs are being pressured to make
and

violent behaviour in sports. The media are

What Do You Think?

1
2,
3

Mg

A

the game. In hockey, some violence falls
within the rules, and the rest js penalized
within the game, Society needs to consider
which acts are outside the game rules and
require legal action.

enforce tougher rules and penalties for

List the differences between the criminal and civil remedies in the Moore v, Bertuzzi case,
. . s

How has the traditional attitude toward viclence in sports changed? o f

Assume you are participating in a contact sport. Prepare an arEutment “:ts a::)il:rrﬁ?] o

Using viglence in contact sports. Prepare a couptemrgumr::t that suppo

Civil action for acts of intentional violence during t-he ga . . antl Steve Moore i

Should Todd Bertuzzi have been banned from playing hockey

able to Play again? Debate with a partner. . P .

'n your opinion, is violence in sports a reflection of wt; o

Conduct an Internet search to find out the results of the

ifit Ultimately went to trial.

Chapter 11 Resolving Civil Disputes
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Chapter Highlights

* Civil (private) law involves disputes between
individuals or between individuals and
organizations such as businesses or
governments.

* Tort law, family law, contract law, labour
law, and property law are examples of
civil law.

¢ The main purpose of civil law is to
compensate victims for harm or loss
suffered.

* Small claims court provides a simple,
inexpensive way to settle many civil disputes
with a judge and no jury.

* The litigants (parties involved in a lawsuit) in
a civil action are the plaintiff {the person suing)
and the defendant (the person being sued).

* In civil actions, plaintiffs must prove their
case on the balance of probabilities.

* Defendants who receive a claim may file
a defence, make a payment into court, or
make a counterclaim or a third-party claim.

* A pre-trial or settlement conference is a
chance for the litigants to reach a settlement
without a formal trial, and many cases are
now settled this way.

* Class action lawsuits are brought on behalf
of all members of a group with a common
interest or grievance. They are becoming
more common in Canada.

* There are five types of damages that may
be awarded to a successful plaintiff: general,
special, nominal, punitive, and aggravated
damages.

* An injunction is a court order requiring a
defendant to do or not to do something,

* Contingency fees allow greater access
to justice for persons who cannot afford
a lawyer, but they may be a gamble
for the lawyer.

o Alternative dispute resolution ( ADR
become a practical and popujar alterp,
to civil litigation.

o The three ADR models are Negotiatiop,
mediation, and arbitration, !

has

atiVe

Check Your Knowledge

1. Outline the main differences betweep 5 civil
and a criminal action.

2. Summarize the procedures used in 3 gy
claims action.

3. Explain the types of damages availabje for
resolving civil disputes, and provide an
example of each.

4. Summarize the remedies available tg enforce 5

judgment against a defendant, and provide 4
example of each.

5. Outline the three types of ADR and when
each might be used.

Apply Your Learning

6. With a partner, discuss the meaning
of the following quotation from
former American Supreme Court
Justice Sandra Day O’Connor:

“The courts [of this country] should
not be the places where resolution of
disputes begin. They should be the
places where the disputes end after
alternative methods of resolving disputes
have been considered and tried.”

7. Create a detailed original civil action that
involves a plaintiff suing a defendant. Your
scenario must provide information that
supports a claim for some of the types 0
damages discussed in this chapter. Share
your scenario with a classmate. Have him
or her identify the evidence that cm.l]d
support each particular damage claim.
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g, As you have learned, juries i crimi
trials must reach unanimous decirsl']Inal
while juries in civil actions have t‘;ons,
majority decisions. Provincia] court;ealf "
appeal and the Supreme Court of C .
also reach split decisions, Should Caanac;j' »
law be changed so that criming] triall;a !al?
juries can .reach majority decisions, toc:: i
Discuss with a partner, and be prepareci
to defend your position in class,

Communicate Your
Understanding

9. Collect at least five newspaper or Internet
articles over a two-week period that discuss
or describe civil actions, civil courts, damage
awards, and any other issues studied in this
chapter. For each article do the following;

a) Summarize the article in your own words.

b) Highlight the issue(s) involved.

¢) State and justify your opinion on the
issue(s) discussed in the article.

10, Conduct an Internet search for background
details on Liebeck v. McDonald’s
Restaurants, 1994 (see page 361 for more
information about this case), and discuss
both sides of the case. If you had been on
the jury, how would you have decided the
case? What amount of damages would ,
you have awarded Stella Lieb?qk, if any?
Could McDonald’s avoid liabglltY by "
increasing the size of its warning a out the
coffee’s temperature? Discuss 1l groups;
and be prepared to defend your position. .

1. Conduct an Internet search t0 deterrl:!lll?a;se
status or what happened in any of t9 6371
action suits mentioned on pages 369- ot (;n,
Prepare a short summary of the cla;r; ta
highlighting the key arguments "3. s wit
sides of the claim. Share you* ﬁ;: l:eiu ts
your classmates, and compare ! ¢ fu
of these actions. Were they s“ccessoti‘
and to what extent? If 0% why n

s T |

Develop Your Thinking

12, Al i
A tchoomui:;): ntsl:le primary function of rort law is
g te victims, some people feel that
- ?o zllcts as a deterrent or a penalty. Using
5 51 na cxamples.from cases you have found
€ news, describe two situations in which
tort law serves both of these functions.

13. In small groups, conduct an Internet search
and examine the background of Aboriginal,
residential schools. Why did they exist?
Who attended them? What happened to
the thousands of students who atrended
them? (See also the timeline on pages
370-371.) Then examine the background
of the class action lawsuit against the
schools and the federal government. What
was involved? What was the government’s
final resolution? Share your group’s
findings with other groups. Discuss how
this happened and what can be done to
prevent a recurrence of a similar tragedy.

14, Punitive damages function like fines
in criminal law. How are they similar?
How are they different?
15. Assume that you are involved in an accident
that leaves you permanently disabled.
a) What evidence would you bring
forward to justify your claim for loss
of future income?
b) How would such evidence differ for t!le
following people: (i) a six—yea.r-old child;
(ii) a 45-year-old chief executive officer of
a leading corporation; (iti} a single parent
with an eight-year-old child.
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