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Conditional Release ' _ The Saskatchewan Penitentiary is a maximum-
security federal correctional institution, Opened in
1911, it is located in Prince Albert, Saskatchewan.

David Milgaard was an inmate here.
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m’[‘! Intro ducti on Correctional Facilities

in Canada, 2005

Tmposing a sentence is one of the most difficult tasks facing a judge. It
involves a delicate balance of weighing many factors such as the severity
of the crime, the offender’s background, and society’s views on punish-
ment. It can be called a sentence, a penalty, a disposition, or a sanction.
The terms all refer to imposing a punishment and holding an offender
accountable for his or her actions.

Once a sentence has been set, either the accused or the Crown may
appeal that sentence to a higher court for review. Eventually, the offender
may enter a correctional facility. In Canada, this may involve time in
a federal penitentiary or provincial jail, depending on the nature and
severity of the crime.

In this chapter, you will examine the sentencing and release of offenders.

Provincial
114 (60%)

These areas of the law are controversial. Some people seek to punish In 2005, there were
offenders and want to keep them in prison as long as possible. Others 190 correctional
believe that employment, education, and social programs can help offenders faciliies in Canada.

to reform and return to the community rehabilitated. In all cases, these
theories must be balanced with the concern for public safery.

Most offenders eventually return to society. The system of conditional
release allows offenders to serve part of their sentence in the commu- conditional release a discharge
nity while under supervision. Although the law provides for conditional from custody into the community
release, not all inmates qualify for it. Those who do are usually successful under terms and condiitions
in completing their sentences in the community.
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Did You Know?

The cost of penitentiaries
per capita (per inmate)
across Canada ranges from
a high of $417 in Chilliwack,
British Columbia, to just
455 in Calgary, Alberta.
A

re-sentence report a document
bout the accused’s hackground,

The Process and
Objectives of Sentencing

Sentencing reflects social values. Some people believe that Canadian prisons
are too “soft” on inmates and provide too many privileges. Others believe that
prisons have many problems. For example, prisons are expensive to run and
fail to reform certain criminals. Some people think that non-violent offenders
should pay their debt to society in ways other than spending time in jail.
Sentencing may take place right after the accused has been found guilty
or many weeks later. A judge may order a probation officer to prepare a
pre-sentence report about the offender’s situation. The report will include
interviews with the offender and others who are familiar with the person’s

sed for sentencing

Did You Know?

As of April 30, 2008, all
federal correctional facilities
have a total smoking ban.

judge must also consider th

_  of Rights and Freedoms.

You Be the Judge

e
For more information, KRR eERIRNTIE m

Viado Maljkovich was serving a sentence for
second-degree murder in the Fenbrook Correctional
Institution in Gravenhurst, Ontario. He suffered
from an allergy to cigarette smoke. Exposure caused
him to get headaches, nausea, and throat irrita-
tion. He presented medical evidence to Corrections
Canada about his allergies. He also made several
complaints, but no action was taken. Maljkovich
claimed that Corrections Canada failed to pro-
tect him from second-hand smoke. Prisoners had
to smoke in designated areas, but the ventilation
system did not prevent second-hand smoke from
reaching other inmates. Maljkovich argued that
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history and potential future conduct, and individuals acting as character ref-
erences. These may include teachers and employers. The judge will consider
the report when passing sentence.

The defence and the Crown have the right 1o call witnesses to testify about
the offender’s background. The Crown may raise the offender’s previous
criminal record. The convicted person may also make a statement. If the
Crown and the offender disagree on the information presented at the time

"\ of sentencing, the judge can listen to sworn evidence.
When passing sentence, the judge must refer to the Criminal Code. It speci-

fies the objectives on sentencing and the penalrics available. Of course, the
at Canadians have the right not to be subjected

to “cruel and unusual punishment” according to section 12 of the Charter

Maljkovich U. Canada, 2005 FC 1398 (CanLIl}

this amounted to cruel and unusual punishment
under section 12 of the Charter. Maljkovich sned
Corrections Canada for damages.

The Federal Court of Canada ruled that Corrections
Canada failed to provide Maljkovich with a healthy?
and safe environment. It awarded him $5000 for
the stress and discomfort he suffered. Howeves T
court ruled that the exposure to second-hand smoke
was not intended to be a deliberate form of crucland;
unusual treatment. Therefore, his exposure wasmot
a Charter violation. 4

Do you think an award of damages was apPts
priate in this case? Why or why not?



Imposing a Sentence

Judges in Canada have a good deal of freedom in imposing sentences. For
some offences, there are mandatory minimum sentences, as you will see below.
For most, judges have more leeway. For example, someone found guilty of

aggravated assault that carries a
maximum penalty of 14 years can

' receive any term up to the max-
imum. In deciding on a suitable
penalty, judges often refer to pre-
vious similar cases (precedents).
However, judges are not required
to follow sentences imposed in
similar cases. These are simply
guidelines to consider.

When sentencing, a judge may
also consider the time spent in
custody awaiting trial or sen-
tencing, the circumstances of the
convicted person, and the poten-
tial for rehabilitation. The victim
may also be considered. The
judge may ask for a victim impact
statement, This is a declaration
by the victim and others affected
by the offence. It describes the
impact of the offence on their
lives. Victim impact statements
are especially significant in cases
that may result in lasting harm to
the victim or the victim’s family.

In recent years, Parliament has
toughened its position on certain offences. These include crimes such as
harassment or sexual assault, Organized crime is another such area. In these
instances, penalties have been increased or mandatory minimum sentences
have been set out in the Criminal Code.

Parliament has amended the Criminal Code to allow for sentences to be
served in the community under supervision. Parliament also introduced the
label long-term offender (LTO). These are criminals who repeatedly behave
in ways that could injure or harm others. People who are likely to reoffend
are often labelled LTOs. In its concern for violent crimes, Parliament has
also created mandatory minimum sentences that must be imposed in certain
circumstances. For example, if a weapon is used during a criminal offence,
the mandatory minimum prison sentence is four years.

In February 2008, the federal government of Canada passed the Tackling
Violent Crime Act. This act increased the number of offences that carry
mandatory minimum sentences and tock aim at serious drug offences. See
Agents of Change, Chapter 7, page 230.

e —e S L
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Victims are able to read their victim impact statement in court.

victim impact statement a
staterent made by the victim that
describes the effect of the offence
on his or her life

long-term offender {LTO) a
criminal who repeatedly behaves
in a way that could cause serious
harm to others and wha would
lkely reoffend

mandatory minimum sentence

a minimum punishment impasad
by law

29;]



R. v Ferguson, 2008 SCC 6 (CanLIl)
For more information, XTI Y

Michae! Ferguson, an
RCMP constable, was
involved in an altercation
with a detainee, Darren
Varley. On October 3,
1999, in a cell at an RCMP
detachment in Pincher
Creek, Alberta, Ferguson
shot and killed Varley. The
first gunshot hit Varley
in the stomach, and the
second hit him in the
head. Ferguson claimed
that he had acted in self-
defence and that the gun-
shots were accidental. He
maintained that Varley
had attacked him when
he entered the cell. The
prisoner pulled Ferguson’s
bulletproof vest over his
head and face and grabbed
his firearm from the hol-
ster. However, earlier at trial, Ferguson said that he
had fired the gunshots after he regained control of
the gun. Expert evidence verified this fact. Further
evidence also indicated that there was a three-second
delay between the first and second shots.

Ferguson was charged. In the fall of 2004 at the
Alberta Court of Queen’s Bench, a jury convicted
Ferguson of manslaughter. Section 236(a) of the
Criminal Code sets out a mandatory minimum sen-
tence of four years for the offence of manslaughter
with a firearm. The trial judge held that the firing

LU ———

Michael Ferguson
leaves the courthouse
on September 30, 2004,
after being found guilty
of manslaughter.

Purposes of Sentencing

In 1995, Parliament amended the Criminal Code to give judges some direction
in sentencing. The changes were based on the idea that appropriate sentencing
promotes respect for the law. It also helps to maintain a just, peaceful, anc
safe society. Judges must consider various sentencing objectives and balance
these with the circumstances of the criminal case before them. Sentences must
have one of the objectives on the next page.
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of the second shot was instantaneous and instinc-
tive. He felt that there was no intent to murder
Varley. The judge concluded that applying the four-
year mandatory minimum sentence amounted to
cruel and unusual punishment and a violation of sec-
tion 12 of the Charter of Rights and Freedoms. This
is known as a “constitutional exemption.” The trial
judge imposed a conditional sentence of two years
less a day. (A conditional sentence is a penalty for a
crime of a term of less than two years that can be
served in the community if the offender meets certain
expectations.) In May 2006, the Alberta Court of
Appeal overturned the original sentence and imposed
the mandatory minimum four-year sentence,

Ferguson appealed his case to the Supreme Court
of Canada. In a 9-0 decision in February 2008, the
court dismissed the appeal and upheld the four-year.
minimum jail sentence. The court concluded that the:
mandatory minimum was not out of balance with
the harm done in this case. The court did not allowa
constitutional exemption from the required minimum
sentence. This was consistent with the Latimer case
discussed in Chapter 7.

For Discussion
1. What was the original sentencing decision?

2. How did the Alberta Court of Appeal decide
the case?

3. Summarize the decision of the Supreme
Court of Canada.

4. Do you think the Criminal Code should
set out mandatory minimum sentences?
Why or why not?




Objectives of Sentencing under the Criminal Code

+ denounce unlawful conduct » assist in rehabilitating offenders

s deter the offender and others
from committing offences

provide reparations for harm done
to victims or to the community

» separate offenders from .
society, where necessary

promote a sense of responsibility
in offenders

Denouncing Unlawful Conduct

Part of denouncing unlawful conduct is condemning the crime from society's
viewpoint. A judge should consider the offender’s character and his or her past
criminal behaviour. As we saw in Chapter 4, retribution is the idea of giving
someone a just reward for her or his actions. It is not a sentencing objective
according to Canada’s Criminal Code. Revenge is also not an appropriate
objective in sentencing.

. «\ You Be the Judge

Judges must consider
many of these objectives
before imposing a
sentence on a convicted
offender.

R V. Kobelka 2007 ABPC 112 {CanLli)
ot more ntomaior, TR Y

In January 2006, Chad Kobelka pleaded guilty
to theft, dangerous operation of a motor vehicle
causing bodily harm, and flight from police officers.
Kobelka was 19 years old at the time he stole an
SUV from his uncle. He led police on a lengthy high-
speed police chase and finally crashed his vehicle
into another, seriously injuring a young couple.
The female in the vehicle was 20 weeks pregnant.
She delivered her baby prematurely at 36 weeks. It
bad permanent mental and physical impairments.

In April 2007, a Provincial Court of Alberta judge
sentenced Kobelka to 10 years in prison. That
was the longest sentence ever given in Canada for
these offences. The judge noted that Kobelka had at
least 14 opportunities to stop during the police chase
but chose not to.

» What sentencing principles do you think the
judge considered in determining the sentence in this
case? Why? Do you think the judge’s sentence was
appropriate? Why or why not?

Deterrence

Under the Crimunal Code, the fundamental purposes of sentencing are: 1) to
promote respect for the law; and 2) to maintain a just, peaceful, and safe society.
This is accomplished by imposing fair penalties. The Code states that sentencing
should deter {prevent) an offender from committing crimes in the future (specific
deterrence). In addition, all other members of society should be discouraged
from committing similar crimes (general deterrence). Thus, general deterrence is

a sentencing objective for adult offenders under the Criminal Code. However,

in 2006, the Supreme Court ruled in R. v. B.W.P;; R. v B.V.N. (see the case on

page 294} that general deterrence had no role with regard to youth criminals.

It should not be used to justify harsher punishments for criminals under the age

of 18. See Chapter 10 for more about sentencing principles for youth criminals.

NEL Chapter 9 From Sentencing to Release

specific deterrence that which
discourages the specific criminal
from reotfending

general deterrence that which

discourages people in society fron
committing a particular crime

2.9
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The Supreme Court of Canada heard the following
two appeal cases together in 2006. In 2003, B.W.P.
pleaded guilty to manslaughter after another man
died from serious head injuries sustained during a
fight. When it came to sentencing, the trial judge
reviewed the youth’s background. He examined
B.W.P’s Aboriginal identity and his minimal criminal
record. The judge also noted the positive comments
from his family, school, and coaches. Also, tests
showed that B.W.P. had a low risk of reoffending.

B.W.P. had served more than three months in
pretrial custody. He was sentenced to another
15 months. The Crown wanted B.W.P. to serve two-
thirds of the sentence (10 months) in open custody
(a group home). The remaining one-third would be
served under supervision in the community. Instead,
the judge sentenced him to serve just one day of
open custody. The remainder would be served in
the community. The judge stated that general deter-
rence (discouraging others from committing the same
crime) was not a factor in sentencing youth offenders
under the Youth Criminal Justice Act (YCJA). In
2004, the Manitoba Court of Appeal dismissed
the appeal. It agreed with the original trial judge.
The Crown appealed the decision to the Supreme
Court of Canada.

In 2004, B.V.N. pleaded guilty to a charge of
aggravated assault related to his involvement with
drug trafficking. The judge reviewed B.V.N's back-
ground. He noted that the accused had an unfortu-
nate family history. He had no convictions for violent
crimes. However, he had been suspended from school
and then expelled for assault and drug trafficking.
Psychological tests revealed that B.V.N. had a high
risk of reoffending.

B.V.N. had spent two and a half months in pre-
trial custody. In addition, he was given a nine-month
sentence. The trial judge conciuded that general
deterrence is only a small factor to be considered
in sentencing. The Crown appealed, and the British
Columbia Court of Appeal dismissed it, agreeing with
the original sentencing judge. Then, B.V.N. appealed

26Y, Unit2 Criminal Law

R. v B.WP.; R. v B.V.N., 2006 SCC 27 (CanLII)

his case to the Supreme Court of Canada. He argued
that his sentence should be reduced because general
deterrence should not be a factor in sentencing.

In June 2006, the Supreme Court of Canada
concluded that general deterrence should not be
considered when sentencing youths under the YCJA.
The principles of the YCJA allow judges to look at
the circumstances surrounding the youths’ behaviour,
This includes opportunities for rehabilitation and
to enable youths to reintegrate into society. As well,
youths should be held accountable for their actions.
This is done through appropriate penalties that
address the harm done. The concept of deterrence is
neither mentioned in the YCJA, nor did Parliament
intend for it to be considered.

The Supreme Court dismissed the appeal in the.
B.W.P. case. It agreed with the Manitoba Court of'
Appeal and the trial judge that general deterrence
should not be a factor in youth sentencing. In the
B.V.N. case, the court concluded that general deter-
rence did not play a significant role in the sentencing:
decision by the British Columbia Courr of Appeal.
Therefore, it did not change the original sentence,
Further, B.V.N. had already served his nine-month.
sentence by the time the Supreme Court had issued’
its decision,

For Discussion

1. Explain the concepts of general and specific
deterrence.

2. Outline the factors considered in determiningt:
an appropriate sentence in the BW.F. and
B.V.N. cases.

3. What should judges take into consideration
when sentencing youths under the Youth
Criminal Justice Act?

4, According to the decision in this case,
deterrence cannot be used to justify imposiBg
a harsher sentence on a youth offender.Do
you agree or disagree with this decision? why
or why not?




separation of the Offender from Society

According to the Criminal Code, one purpose of sentencing is to separate
offenders from society. Canada’s incarceration {(imprisonment) rate is not as

high as that of Russia or the United States. However, for some critics, the
cate is still too high. In recent years, the Canadian government has moved
to reduce the number of offenders who are imprisoned. While the 2008
incarceration rate in Canada showed a slight decline, some of these figures
are due to the number of adults incarcerated while awaiting their trial or

sentencing hearing.

International Incarceration Rates, 2008

Number of Prisoncrs per 100 080 People

Nepal 24 to other countries.
Japan 63
Sweden 79
Canada 108
MEDIAN 125
England and Wales 151
Russia 627 into society
United States 751
'''' = A= —  recidivism the act of
Rehabilitation

The Criminal Code also states that
sentencing should help to rehabilitate
offenders. This involves restoring a
person to good mental and moral
health, through treatment and training
and addressing the root causes of the
criminal activities. Over the years,
society has come to view it as an
important goal of sentencing. Today,
for example, inmates are provided
with job counselling and training so
that they will be able to reintegrate
back into society when they are
released. Supervised parole helps
offenders prepare for this return to
society. This should reduce recidivism
{repeat offenders committing an
offence after release from prison
and returning to prison after being
convicted of a new offence).

MEL

recommitting crimes

skills by sewing underwear in a workshop.
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incarceration imprisonment
or confinement

Canada has a bejow-average
incarceration rate compared

rehabilitate to help an offender
successfully reintegrate back

An inmate at the Joliette Institution in Joliette, Québec, learns work



Other Objectives of Sentencing

atlons repayment for Section 718 of the Criminal Code outlines other sentencing objectives. It
done to victims and the directs judges to consider reparations (repayment} for harm done to victims
unity and the community. It provides alternatives to imprisonment. The Criminal

Code also states that sentences should reflect the harm done to victims and
to the community. Judges should also consider whether offenders have shown
any remorse (deep regret) for their conduct.

Considerations in Sentencing

The Criminal Code states that a sentence must be proportional. That means
that the severity of the punishment must reflect the harm committed. For
this reason, the most severe sentences are handed down for offences that are
most harmful to society, such as kidnapping or murder.

The Criminal Code also directs judges to increase or reduce a sentence
jating circumstances under certain conditions. For instance, there may be mitigating circumstances.
s that demanstrate the These are facts or details that lessen the responsibility of the offender. For
shment should be less severe  oyample, mitigating circumstances could include whether the crime involved
I T meances a first-time offender. In other cases, the offender may have a good character
rs that demanstrate the or a good employment record. In such cases, the penalty may be reduced.
sment should be more severe  The opposite is true of aggravating circumstances. These are details about

the crime that increase the responsibility of the offender. In such cases, the
penalty may be increased. For example, aggravating circumstances could
include evidence showing that an offender abused a position of trust or
authority in relation to the victim, or committed the crime in association
with a criminal organization.

Lastly, in section 718(2), the Criminal Code

Federal Offender Population directs judges to do the following:

by Race, 2007 e o
e give similar sentences for similar offenders

committing similar offences in similar

circumstances
/ I 68.7% Caucasian * not impose consecutive sentences that are
3 16.9% Aboriginal unduly long or harsh
e . ) 6.6% Black
3 4.3% Asian » not deprive offenders of their liberty if
EE 2.9% Other less restrictive options are available such

0. ispanic ; . .
B 0.5% Hi=p as serving a sentence in the community
* consider all options other than imprison-
ment that are reasonable, especially for
Aboriginal offenders, who are overrepre-

In 2007, the vast majority of offenders in federal sented in prisons

Eln:;n;t?ﬁfﬁgzﬁ in:?:;:;ll;gs ?;i::lgoznsUGS. R. v. Gladue, 1999, is 2 landmark judgment
decreased 5 percent for Aboriginal offenders and for the way in which Aboriginal offenders
3 percent for Black offenders. are sentenced by the courts (see the case on

the next page).

ﬁ Unit2 Criminal Law




|2 Case _
R. U Gladue, 1999 CanlLlII 679 (S.C.C)
For e information, (T EENETRENTEN (AN

On June 3, 1996, Jamie Gladue, an
Aboriginal, was charged with second-
degree murder and pleaded guilty to
manslaughter after jury selection. At
age 19, she suspected that her fiancé
was having an affair with her sister.
She stabbed her fiancé with a knife
after being provoked. At that time,
she had a blood-alcohol content of
berween 155 and 165. (Double the
legal limir is 160.) Gladue was also
pregnant with her second child at
the time of the murder. She had been
raised by her father from age 11, after
her mother left the home.

At the sentencing hearing, the
judge considered a number of fac-
tors abour Gladue. She was a young
mother, and her only prior offence
was an impaired driving conviction.
At the time of the offence, she had a
hyperthyroid condition, which caused
her to overreact to emotional situa-
tions. She had shown signs of remorse
and had entered a guilty plea. Her
family had supported her, and she had
attended alcohol abuse counselling and upgraded her
education while on bail. She was pregnant with her
third child at the time of sentencing.

The sentencing judge also considered a number of
factors concerning the incident. She had stabbed her
fiancé twice, the second time while he was fleeing. The
remarks that she made before and immediately after
the stabbing left no doubt that she intended harm.
She was the aggressor. During the time she was on
bail, Gladue pleaded guilty to having breached her
bail on one occasion by consuming alcohol.

Gladue was sentenced to three years’ imprison-
ment and a 10-year weapons prohibition because the
judge considered it to be a very serious offence. Her
appeals to both the British Columbia Court of Appeal
and the Supreme Court of Canada were dismissed.

MEL
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"~ Photo by Chris Bolin/National Post

Following the 1999 Gladue decision, a new court was established in Toronto.
Named after Jamie Gladue, the Gladue court is more sympathetic to the
mitigating circumstances of Aboriginal offenders, Assistant Crown Attorney
Fred Bartley (left) and Duty Counsel Eugene O'Kanne (right) are shown on
the steps of the Toronto courthouse where the Gladue court operates.

The trial decision was in February 1997, and Gladue
was sentenced in October, 17 months after the stab-
bing. The 7-0 Supreme Court of Canada judgment
was released in April 1999.

For Discussion

1,

2,

3

4.

What are the mitigating circurnstances

in this case?

What ara the aggravating circumstances
in this case?

If you were sentencing Gladue, what
sentencing objectives would you consider?
Explain your choices.

What sentence would you have imposed
on Gladue? Explain.

20/
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version program a sentence
at keeps offenders out of prison

Sentencing an Offender

Review Your Understanding

1. What is the purpose of a pre-sentence report? What might such
a report contain?
2. What is a victim impact statement, and what is its purpose?

3. Briefly explain four main objectives of sentencing.
4. What is a proportional sentence?
5. Distinguish between aggravating and mitigating circumstances.

For most people, the word “sentencing” means imprisonment. However,
society’s views about appropriate sentencing have been changing. The
prison system is extremely expensive to maintain. That is why diversion
programs have become more popular. These are the types of sentences that
keep offenders out of the prison system. Diversion programs are less costly
than prison and avoid the problem of the accused socializing with other
convicts. These programs also allow the accused to repay society in a more

meaningful way.

For more Information, (e GIELE LIRS CIRN i

Scotr Millar was charged with first-degree murder in

the killing of his father. In a frenzied state and blind

with rage, Millar struck the fatal blow. For over to respond to his father’s suggestion t

25 years, Millar had been dominated and hu
by his father. The court found that Millar had been
and psychologically abused in would be life imprisonment.

y be described as cruel, insensi- « If you were on the jury in thi
d unthinkable. The judge noted  convict Millar of first-degree murder? Why or ﬁﬁf

physically, sexually,

ways that can onl

tive, inhumane, an
that this case stood out as one of the most tragic in
more than 20 years of criminal law practice. Shortly  the judge?
before the killing, Millar’s father cruelly criticized

absolute discharge a release
without conditions, with no
criminal record

Unit2 Criminal Law

him for his inadequacies and threatened him witha
knife. The father’s rage was due to Millar’s failure
hat it would!
miliated  “be nice to have a glass of milk.” If found guilty
of first-degree murder, Millar’s maximum Sentens

s case, would you

not? What sentence would you impose if you Wefe

Absolute or Conditional Discharge

For a crime that carries a sentence of less than 14 years, the offender
may receive a discharge. These can be either absolute or conditionai
An absolute discharge is effective immediarely, with no conditions attache




A conditional discharge means that the accused can avoid a record of
conviction provided he or she follows certain conditions laid out by the
judge in a probation order at the time of sentencing. (Probation is discussed
below.) In either case, no conviction is recorded against the offender.
Generally, a discharge is granted when it is the offender’s first offence, or
when the publicity attached to the case is so negative that it becomes a
kind of penalty or deterrent.

suspended Sentence and Probation

Ajudge may give a suspended sentence after considering certain factors. These
include the character of the accused and the circumstances surrounding the
offence. When a sentence is suspended, it is postponed. If the offender meets
certain conditions, the sentence will never be served, However, the offender
still has a record of conviction and could be placed on probation for up to
three years. Probation orders can be used in addition to fines and in addition
to sentences of less than two years. A suspended sentence cannot be given
when there is a mandatory minimum sentence required by the Criminal
Code. For example, if the offender committed a break and enter with a gun,
a mandatory minimum four-year sentence must be given for the weapons
offence. Thus, no suspended sentence is possible.

A probarion order requires that the accused behave. In other words, she or
he must keep the peace. The accused must also appear before the court when
required. In essence, the offender must do anything else the judge orders. For
example, the offender usually reports to a probation officer and agrees to
abstain from alcohol or drugs. If the offender breaches probation, the court
might reinstate the sentence, and the offender may have to return to jail.

Conditional Sentence

1f a sentence is less than two years and the crime carries no minimum
sentence, the judge may impose a conditional sentence. In this case,
the judge passes sentence but allows the offender to serve the time
in the community. The judge must be satisfied that the offender will
not endanger the safety of the community. A conditional order is
issued, requiring the offender to keep the peace, be of good behav-
iour, and appear before the court when asked to do so. There may
be additional orders to abstain from drugs or alcohol and not carry
a weapon, depending on the circumstances of the case.

Allowing offenders to serve their sentence in the community has
been hotly debarted in Canada. Most prison sentences are less than
two years, which is the maximum to be eligible for a conditional
sentence. That means that most offenders are eligible. The result is
that people who have committed some serious crimes, such as theft
without a weapon or even sexual assault, can serve their sentences
in the community.

Conditional sentences are intended to be heavier than suspended

conditional discharge 3 release
with terms, which, if successtully
completed, results in no criminal
record

suspended sentence a
purushment that 1s not carried out
as long as the offender complies
with conditions

probation a punishment that
allows the offender to lve in the
community under conditions and
supervision

-
9 Did You Know?

In July 2006, Nova Scotia
became the first area

in Canada to aflow the
use of electronic ankle
bracelets. These are used
to track the movements
of paroled offenders.

Electronic monitoring devices

. . : ! ; such as this are used for non-
sentences. In reality, however, there is not much difference in their dangerous offenders.

application by the courts.
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R. v. ProulX, z000sccs (canti)
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In November 1995, Jeromie Proulx had been at a
party with friends where he consumed some alcohol.
He decided to drive his friends home early in the
morning. Proulx had been a licensed driver for only
seven weeks when he drove his vehicle erratically,
weaving in and out of traffic on the slippery roads.
Eventually, he ended up in the oncoming lane of
traffic and crashed his vehicle into another car. A
passenger was killed in his own vehicle and another
seriously injured in the oncoming vehicle. Proulx
himself almost died from the injuries he suffered
during the crash.

Proulx was charged with dangerous driving
causing death and bodily harm. In June 1997, the
Manitoba Court of Queen’s Bench judge sentenced
him to 18 months in jail. The defence argued for a
conditional sentence. The judge disagreed, saying
that a sentence served in the community would not
deter others from committing similar crimes. Only a
jail term would denounce the actions of the offender
{condern the crime on behalf of society).

Proulx appealed to the Manitoba Court of Appeal.
In October 1997, the court decided that a conditional
sentence was warranted as the offender was not a
danger to the community. The Crown appealed this
decision to the Supreme Court of Canada.

In its landmark decision, the Supreme Court set

down a test for conditional sentences. First, the il e NS
court concluded that a conditional sentence should Both the Manitoba Court of Appeal and the Court
be used only for terms of less than two years’ of Queen’s Bench of Manitoba sit in courtrooms in
imprisonment. Second, the offender should not be the Law Court Building (shown here).

a danger if released into the community. Third, the
court must consider the purposes and principles of . . -
sentencing such as denunciation and deterrence. For Discusston .
Finally, condit.ional sentences cannot be used if 4 1. Why did the trial judge impose a period
mandatory minimum sentence 1s required by the of incarceration?
Criminal Code. 2.
In January 2000, the Supreme Court allowed
the appeal. It restored the original 18-month term, .
saying that the sentence was to condemn Proulx’s > Why did the Supreme Court of Canada

h . allow 1?
actions and to deter others from committing the e appeats I
same offence. 4. Do you think conditional sentencing

should be used in drinking and driving
cases? Why or why not?

What conditions must be met before 2
conditional sentence can be imposed?

Unit2 Criminal Law
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Barry Law was convicted of sexual assault. He
received a conditional sentence of two years less a
day to be served in the community. The conditions
included house arrest for the first six months of the
sentence. After that, there was a curfew whenever
he was not at work for the following 12-month
period. He also had to participare in sexual offender
counselling. In passing sentence, the trial judge noted
that the offender expressed remorse. He was suitable
for community supervision because he was a low
risk to reoffend, The Crown appealed this sentence.

It argued that the seriousness of the offence justified
a minimum three-year prison term, not a conditional
sentence to be served in the community. In fact,
Alberta case law precedents had established a three-
year minimum sentence for serious sexual assaults.
The Alberta Court of Appeal overruled the trial judge
and sentenced Law to three years in prison. Since this
was more than the two-year maximum, there was
no question of a conditional sentence.

s Do you think conditional sentencing should be
allowed in sexual assault cases? Why or why not?
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