Student Activity Sheet -
The “Notwithstanding” Clause

Read the article below in order to answer the questions that follow.

Unique to Canada, Override Clause Has Good Points

orrawa-The compromise agreement among Canada’s first ministers
establishing a national charter of rights binding onall governments
is peculiarly Canadian in more ways than one. £ *

By inserting a “notwithstanding clause” in the*-:;;hartgr toy:
allow legislatures to override certain basic rights in e)'é'cep’tionalg
circumstances, the two levels of government have struck a compro- -
mise on the issue of who would have final say on many fundamental
issues—politicians or the non-elected judiciary.

The clause is peculiarly Canadian, legal scholars and justice
officials noted yesterday. To the best of anyone’s knowledge it does
not appear in the bill of rights of any other country..

“Bxperience has shown that this kind of clause is used very
seldom,” Mr. McMurtry says. “These clauses are usually not faced
up to because of the political pressures.”

Indeed, federal justice officials are considerably happier
with the inclusion of such a clause ... because it allows for more
flexibility and direction to the courts in lawmaking. The clause will
also eliminate the possibility of Supreme Court decisions becoming
enshrined in the constitution, requiring a difficult constitutional
amendment to change..,

The expected reluctance of legislatures to pass override
clauses means that the courts could still decide important issues of
public policy, but parliaments will have an opportunity to redress
the situation if they don’t agree with the decision and it is in their
power to do so.

For example, if the courts should decide that retirement
plans or old-age pensions violate the charter’s provisions prohibit-
ing discrimination on the basis of age, Parliament or legislatures can
pass an immediate amendment to these acts inserting the required
override clause.

Under the compromise of the first ministers, the override
clause would have to be re-enacted every five years. That could be
routinely done in some instances, but federal drafters will be work-
ing the clause so it can apply only to individual pieces of legislation;

a legislature could not pass an omnibus [comprehensive] bill ex-
empting it from all provisions of the charter of rights...

The proposed Canadian Charter of Human Rights and Free-
doms contains a number of categories, but the override provision
applies only to the three main ones: fundamental rights, legal rights
and equality rights...

The... clause cannot be used to override the other categories
of rights in the charter, such as democratic and mobility rights, those
aboriginal rights still in the charter (some were dropped in the
federal-provincial bargaining at provincial insistence), official lan-
guage rights and minority-language education rights, =

. -Robert Sheppard
The Globe and Mal, Novertiber ?’, 1981 ‘ A
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Questions

1. The article discusses the question of who will have final say on many
fundamental issues: politicians or non-elected judiciary. How does the
“notwithstanding” clause help our politicians to have the final say over
the judiciary?

2. (a) The article states that elected officials will be reluctant to use the; -
“notwithstanding” clause. Why?

(b) What does their reluctance mean to the courts?
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'3, Which areas of the Charter are covered by section 33 (the “notwithstand-
ing” clause), and which areas are exempt?

4. In what way(s) is the clause “peculiarly Canadian”?

5. Do you think that it is a good idea to have the ”notwﬂhstandmg” clause
as part of the Charter? Why or why not?
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Student Activity Sheet 7-5:
Judges and the C

Examine the two cartoons below, and then answer the questions that follow.

harter

_Globe and Mal, January 30, 1988
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_Toronto Star, October 15, 1983
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Questions

1. In the Globe and Mail cartoon, why is the question of when life begins a
political time bomb?

2. Who is tossing the time bomb to whom?

3. Do you believe that delicate social questions should be addressed by
judges or Parliament?

4. (2) What group of people do the charactets in the Toronto Star cartoon
represent?

[

(b) What is the meaning of the Latin phrases?
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() Why does the cartoonist use Latin phrases?

5. What is the cartoonist saying about the authority of judges?

6. Compare the two cartoons. How do they contradict each other?

7. Which cartoon do you think best reflects the situation of judges in our
legal system?

oy

192 Copyright © 1989 Harcourt Brace Jovanovich Canada Inc



8. Do you believe that judges have been given too much legal scope under
the Charter? Give reasons for your answer.
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